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PREFACE. 


Recently,  when  preparing  a  short  paper  upon  the  subject 
of  Forestry  Law  to  read  before  the  Surveyors’  Institution,  I  was 
somewhat  surprised  to  experience  so  much  difficulty  in  obtaining 
material,  and,  considering  the  interest  that  is  taken  in  Forestry  at 
the  present  time,  it  occurred  to  me  that  a  book  upon  the  subject  of 
the  Law  of  Forestry  would  be  useful  to  many. 

I  have  therefore  attempted  to  collect  the  cases  and  statutes 
relating  to  the  Law  of  Forestry  from  the  many  sources  in  which 
they  are  to  be  found,  and  to  publish  them  in  one  volume. 

I  have  treated  of  the  law  relating  to  England  at  some  length, 
and  have  dealt  briefly  with  the  differences  that  are  found  there¬ 
from  in  the  laws  that  relate  to  Scotland  -and  Ireland  respectively. 

In  dealing  with  the  matter  I  have  felt  that  it  would  be  unwise 
to  write  for  members  of  the  legal  profession  alone,  for  they  have 
so  many  facilities  for  obtaining  such  information  as  they  require. 
I  have  therefore  endeavoured  to  write  so  that  the  book  may 
be  useful  to  Land  Owners,  Land  Agents,  and  others  who  may 
be  interested  in  the  management  of  landed  estates.  Particularly, 
I  have  had  in  mind  the  provision  of  a  text-book  on  the  Law  of 
Forestry  for  those  students  who  may  desire  to  pass  the  Examina¬ 
tions  in  Forestry  which  are  held  by  the  Surveyors’  Institution  and 
other  bodies,  and  which  include  the  law  upon  the  subject. 

Writing,  as  I  have,  for  so  varied  a  class  of  readers,  I  have  felt 
it  obligatory  upon  me  to  deal  with  the  matter  from  various  stand¬ 
points.  For  instance,  I  have  tried  to  place  before  the  legal  pro¬ 
fession  not  only  a  summary  of  the  law,  but  facts  proving  that  the 
practice  of  Forestry  is  very  much  alive  in  Britain,  and  that  the  law 
as  it  stands  is  not  entirely  encouraging  to  its  progress  ;  to  put 
before  Land  Agents  and  Owners  an  outline  of  the  elements  of  law 
that  it  is  necessary  to  know  in  order  to  deal  with  many  practical 
cases  that  arise  ;  and  to  convince  students  of  the  fascinating 
science  of  Forestry  that  a  knowledge  of  the  law  thereon  is  essential 
to  practice  and  not  without  interest. 

In  the  Introduction  to  this  book  I  have  included  some  general 
remarks  bearing  upon  the  condition  and  prospects  of  Forestry  in 
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Great  Britain.  I  venture  to  hope  that,  having  regard  to  the 
present  interest  in  the  development  of  land,  to  the  existing 
state  of  the  law,  and  to  possible  legislation  in  the  future,  these 
remarks  may  prove  relevant  to  the  general  consideration  of  the 
subject. 

The  law  is  scattered  over  a  great  part  of  English  History  and 
is  not  easily  compiled.  It  is  to  be  feared  that  points  may  have 
been  omitted,  but  references  will  be  found  to  about  six  hundred 
cases  and  one  hundred  and  twenty  statutes,  and  it  is  hoped  that  the 
book  may  prove  to  be  fairly  complete. 

Unfortunately,  or  perhaps  fortunately,  the  time  at  my  disposal 
was  very  limited  and  the  work  more  extensive  than  I  had  anticipated. 
It  would  have  been  impossible  for  me  to  have  completed  the  book 
for  another  year  but  for  the  kind  help  of  Mr.  Lawrence  Mead,  of 
the  Middle  Temple,  who  has  not  only  checked  the  references  and 
proofs,  but  has  offered  many  valuable  suggestions,  and  has  written 
the  three  excellent  Chapters,  XXIV.,  XXV.  and  XXVI.,  on 
Trespass  and  Game. 

My  thanks  are  also  due  to  Mr.  Richard  Parry,  of  the  Middle 
Temple,  who  has  perused  and  amended  some  portions  of  the  book, 
to  my  son,  Mr.  A.  F.  Adkin,  a  student  of  the  Middle  Temple, 
who  has  rendered  me  great  assistance  in  checking  the  proofs, 
and  to  Mr.  Arthur  Arnold,  for  information  as  to  the  use  of 
British  timber  upon  the  numerous  estates  that  are  under  his 
management. 

B.  W.  ADKIN. 

82,  Victoria  Street, 

Westminster,  S.W. 

May ,  19J4. 
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Reporters’  names  and  the  dates.  Longer  or  shorter  abbreviations  with 


similar  meanings  are  often  used. 

Date. 

COUETS. 

A.  &  E.  .. 

Adolphus  and  Ellis 

1834-1842 

K.B.  or 
Q.B. 

A.  &  E„ 
N.S.  or  Q.B. 

■  Ditto  New  Series 

1841-1852 

Q.B. 

Aleyn 

Aleyn 

1646-1649 

Q.B. 

Amb. 

Ambler 

1737-1783 

Ch. 

Anon. 

Anonymous. 

Anst. 

Anstruther 

1792-1796 

Ex. 

A.C. 

Appeal  cases  after  1870;  see  L.R. 

App.  Cas.  . . 

Appeal  Cases,  House  of  Lords 

and  Privy  Council,  see  L.R. 

Atk. 

Atkyns 

1736-1754 

Ch. 

B.  &  Ad. 

Barnewall  &  Adolphus 

1830-1834 

K.B. 

B.  &  Aid.  . . 

Barnewall  &  Alderson  . . 

1817-1822 

K.B. 

B.  &  C.  .. 

Barnewall  &  Cresswell 

1822-1830 

K.B. 

Beav. 

Beavan 

1838-1866 

Rolls. 

B.  &  S. 

Best  and  Smith 

1861-1870 

Q.B. 

Bing. 

Bingham 

1822-1834 

C.P. 

Bligh,  N.S. 

Bligh’s  New  Series 

1827-1837 

H.L. 

B.  &  P.  .. 

Bosanquet  and  Puller 

1796-1804 

C.P. 

Broun 

Broun 

1842-1845 

Scotch 

Brownl. 

Brownlow 

1603-1625 

C.P. 

Bro.  C.C.  . . 

Brown’s  Reports  of  Cases  in 

Chancery 

1778-1794 

Ch. 

Bro.  P.C.  . . 

Brown’s  Reports  of  Cases  in 

Parliament 

1702-1800 

H.L. 

Bulstr. 

Bulstrode 

1609-1639 

K.B. 

Burr. 

Burrow’s  Reports 

1756-1772 

K.B. 

Cald.  S.C.  .. 

Caldecott’s  Settlement  Cases  . . 

1776-1785 

K.B. 

Camp. 

Campbell 

1809-1816 

N.P. 

C.  &  K.  .. 

Carrington  and  Kirwan 

1843-1853 

N.P. 
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Date. 

Courts. 

C.  &  P.  .. 

Carrington  and  Payne 

1823-1840 

N.P. 

Ch. 

Chancery. 

Ch.D. 

Chancery  Division ;  see  L.R. 

Cl.  &  Fin.  . . 

Clark  and  Finnelly 

1831-1846 

H.L. 

Clay. 

Clayton  . . 

1631-1651 

York 

Assizes 

Co.  Litt. 

Coke  upon  Littleton. 

Co.  Rep. 

Sir  Edward  Coke 

1579-1615 

C.L. 

Coll. 

Collver 

1844-1846 

Ch. 

C.B. 

The  Common  Bench  or  Court 

of  Common  Pleas. 

C.B. 

Common  Bench  Reports 

1845-1856 

C.P. 

C.B.,  N.S.  .. 

Common  Bench  Reports ; 

New  Series 

1856-1865 

C.P. 

C.P. 

Common  Pleas. 

C.P.D. 

Common  Pleas  Division ; 

see  L.R. 

C.L. 

Common  Law. 

C.L.R. 

Common  Law  Reports 

1853-1855 

C.L. 

Com. 

Comyns 

1695-1740 

C.L. 

Com.  Dig.  . . 

Comyns’  Digest. 

G.  Coop. 

Cooper,  George 

1814-1815 

Ch. 

Cowp. 

Cowper 

1774-1778 

K.B. 

Cox  ) 

(  . 

Cox’s  Criminal  Law  Cases  . . 

1843- now 

Criminal 

Cox  C.C. ) 

Cro.  Car.  . . 

Croke,  time  of  Charles  I. 

1625-1641 

C.L. 

Cro.  Eliz.  . . 

Croke,  time  of  Elizabeth 

1581-1603 

C.L. 

Cro.  Jac.  . . 

Croke,  time  of  James  I. 

1603-1625 

C.L. 

C.C.R. 

Crown  Cases  Reserved ;  see  L.R. 

D.  &  M. 

Davison  &  Merivale 

1843-1844 

Q.B. 

Dears. 

Dearsley 

1852-1856 

Criminal 

De  G.&  J.  .. 

De  Gex  &  Jones  . . 

1857-1862 

Ch.  (Ap.) 

De  G.  &  Sm. 

De  Gex  &  Smithe 

1846-1852 

Ch. 

DeG.,F.& J. 

De  Gex,  Fisher  &  Jones 

1859-1862 

Ch.  (Ap.) 

DeG.,  J.&S. 

De  Gex,  Jones  &  Smale 

1S62-1865 

Ch.  (Ap.) 

DeG.,M.&G. 

De  Gex,  Macnaghten  &  Gordon 

1851-1857 

Ch.  (Ap.) 

Den.  C.C. 

Denison  . . 

1844-1852 

Criminal 

Dick. 

Dickens  . . 

1559-1792 

Chancery 

Doug. 

Douglas’  King’s  Bench 

1778-1785 

K.B. 

Dowl. 

Dowling’s  Practice  Reports 

1S30-1841 

C.L. 

D.  &  R.  .. 

Dowling  &  Ryland 

1822-1827 

K.B. 
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Courts. 

Dr.  &  Sm. 

. .  Drewry  &  Smale 

.  . 

1859-1865 

V.C. 

Kindersley 

D.  .. 

. .  Dunlop  and  other  Court 

of 

Session  Cases 

. . 

1839-1862 

Scotch 

Dy.  •• 

. .  Dyer 

•  • 

1512-1582 

C.L. 

E.  &  Y. 

. .  Eagle  &  Young’s  Collection 

of 

All  the 

Tithe  Cases 

. . 

1204-1825 

Courts. 

East 

. .  East  . .  . .  . . 

1801-1812 

K.B. 

E.  &  B. 

. .  Ellis  &  Blackburn 

.  . 

1852-1858 

Q-B. 

E.  &  E. 

..  Ellis  &  Ellis 

1858-1862 

Q-B. 

Eq.  .. 

. .  Equity. 

Eq.  R. 

. .  Equity  Reports  . . 

1853-1855 

Ch. 

Ex.  .. 

. .  Exchequer. 

Ex.  .. 

. .  Exchequer  Reports 

1847-1856 

Ex. 

Ex.  D. 

. .  Exchequer  Division. 

Forrester 

Forrester's  Cases  t.  Talbot 

.  . 

1733-1737 

Ch. 

F.  &  F. 

. .  Foster  &  Finlason 

1856-1867 

N.P.  and 

Crim., 

Freem. 

. .  Freeman  . . 

1660-1706 

Ch. 

Godb. 

. .  Godbolt  . . 

.  . 

1574-1638 

Q.  or  K.B. 

Gouldsb. 

Gouldsborough  . . 

. . 

1586-1597 

C.L. 

Gwill. 

. .  Gwillim  . . 

.  . 

1285-1800 

All  the 

Courts 

Hardr. 

. .  Hardres  . . 

.  . 

1655-1669 

Exchequer 

Hare 

. .  Hare 

.  . 

1841-1853 

V.-C.’s 

Court 

H.  Bl. 

. .  Henry  Blackstone 

1788-1796 

C.P. 

Het. 

. .  Hetley 

. . 

1627-1631 

C.P. 

Hob. 

. .  Hobart  . . 

1613-1625 

C.L. 

H.L. 

. .  House  of  Lords. 

H.L.Cas. 

. .  House  of  Lords  Cases 

. . 

1847-1866 

H.L. 

H.  &  C. 

. .  Hurlstone  and  Coltman 

.  . 

1862-1865 

Ex. 

H.  &  N. 

. .  Hurlstone  and  Norman 

. . 

1856-1861 

Ex. 

H.  &  W. 

. .  Hurlstone  and  Walmsley 

. . 

1840-1841 

Ex. 

Hutt. 

. .  Hutton  . . 

•  • 

1616-1639 

C.P. 

Ir.  .. 

. .  Irish  or  Ireland. 

Ir.Ck. 

. .  Irish  Chancery  Reports 

. . 

1850-1867 

Ch.Ir.. 

Ir.Eq.R. 

. .  Irish  Equity  Reports  . . 

• . 

1838-1850 

Ch.Ir 
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Ir.L.Rec.  . . 

Irish  Law  Recorder 

1827-1838 

Ir. 

Ir.L.Rep.  . . 

Irish  Law  Reports 

1837-1850 

Ir. 

I.L.T.R.  .. 

Irish  Law  Times  Reports 

1868-now 

Ir. 

I.R.C.L.  .. 

Irish  Reports,  Common  Law 

1867-now 

C.L.Ir. 

I.R.Eq. 

Irish  Reports,  Equity 

1867-now 

Ch.Ir. 

Irv . 

Irvine  and  others 

1852-1867 

Scotch 

Jac. 

Jacob 

1821-1822 

Ch. 

J.  &  W.  .. 

Jacob  and  Walker 

1819-1821 

Ch. 

Joh. 

Johnson  . . 

1859-1860 

Ch. 

J.  &  H.  . . 

Johnson  and  Hemming 

1860-1862 

Ch. 

Jo . 

Sir  T.  Jones 

1670-1683 

C.L. 

Jo . 

Sir  W.  Jones  . . 

1620-1651 

C.L. 

Jur.  . . 

Jurist  Reports  . . 

1837-1854 

All 

J.P . 

The  Justice  of  the  Peace 

1837-now 

All 

Kay  &  J.  . . 

Kay  &  Johnson  . . 

1854-1858 

Ch. 

Keb. 

Keble  . 

1661-1678 

K.B. 

Ken. 

Kenyon’s  Notes  on  Cases 

1753-1759 

K.B. 

K.B. 

King’s  Bench  (and  see  L.R.). 

L.J. 

Law  Journal  Reports  . . 

1822-now 

All 

L.J.O.S.  .. 

Ditto,  first  nine  volumes 

1822-1831 

All 

L.J.N.S.  .. 

Ditto,  after  ninth  volume 

1832-now 

All 

L.R. 

Law  Reports 

Ditto,  with  prefix  L.R.,  e.g., 

1866-now 

All 

L.R.,  8  Ch. 

1866-1875 

All 

Ditto,  without  prefix,  e.g.,  6 

Ch.,  D . 

1875-1890 

All 

Ditto,  with  prefix  of  year,  e.g., 

(1891)  1  Ch. 

after  1890 

All 

L.R.,  Ir.  . . 

Law  Reports,  Ireland  . . 

1867-now 

Ir. 

L.T. 

Law  Times  Reports 

1846-1859 

All 

L.T.,  N.S.  . . 

Law  Times,  New  Series 

1859-now 

All 

Lee  . . 

Lee 

1752-1758 

Ecclesias. 

Leon. 

Leonard  . . 

1553-1615 

C.L. 

Lev. 

Levinz 

1660-1696 

C.L. 

L.G.R. 

Local  Government  Reports 

1903-now 

All 

Ld.  Raym. . . 

Lord  Raymond  . . 

1694-1732 

C.L. 

M . 

Macpherson  and  others,  Scotch 

Sessions  Cases 

1863-1873 

Scotch 

Mac.  &  G.  . . 

Macnaghten  &  Gordon  . . 

1849-1852 

Ch. 
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Date. 

Courts. 

Macph. 

Macpherson’s  Court  of  Sessions 
Cases 

1862-1863 

Scotch 

Macq. 

Macqueen’s  Scotch  Appeals  . . 

1851-1865 

H.L. 

Madd. 

Maddock 

1815-1822 

Ch. 

M.C. 

Magistrates’  Cases. 

M.  &  R.  . . 

Manning  &  Ryland 

1827-1830 

K.B. 

Marsh. 

Marshall 

1813-1816 

C.P. 

M.  &  S.  . . 

Maule  &  Selwyn 

1813-1817 

K.B. 

M'Clel.  &  Y. 

M'Cleland  &  Younge 

1824-1826 

Ex.  Eq. 

McLaur. 

McLaurin 

1670-1770 

Scotch 

M.  &  W. 

Meeson  &  Welsby 

1836-1847 

Ex. 

Mer. 

Merivale 

1815-1817 

Ch. 

Mod. 

Modern  Reports  (Leach’s) 

1669-1700 

All 

Moll. 

Molloy 

1827-1828 

Ch.  Ir. 

Mood.  &  M. 

Moody  and  Malkin 

1826-1830 

N.P. 

Moo.  &  R. 

Moody  and  Robinson  . . 

1830-1844 

N.P. 

Moor. 

Moore 

1485-1620 

C.L. 

Moo.  P.C.  . . 

Moore’s  Privy  Council  Cases  . . 

1836-1862 

P.C. 

Morrell 

Morrell’s  Bankruptcy  Reports 

1884-1893 

Bktcy. 

Mos. 

Mosely 

1726-1730 

Ch. 

Myl.  &  Cr. . . 

Mylne  and  Craig 

1837-1841 

Ch.  Ap. 

N.  &  M.  . . 

Neville  and  Manning 

1832-1836 

K.B. 

Noy 

Noy  . 

1544-1631 

C.L. 

Owen 

Owen 

1558-1615 

C.L. 

Peake,  Add. 

Cas. 

Peake’s  Additional  Cases 

1795-1812 

N.P. 

P.  Wms.  . . 

Peere  Williams 

1695-1735 

Ch. 

P.  &  D. 

Perry  and  Davison 

1838-1841 

K.B. 

Plowd. 

Plowden  . . 

1550-1579 

C.L. 

Poph. 

Popham  . . 

1592-1627 

C.L. 

P.C. 

Privy  Council. 

Q.B. 

The  Court  of  Queen’s  Bench. 

Q.B. 

Queen’s  Bench  Reports  (and 
see  L.R.) 

1841-1852 

Q.B. 

Q.B.D. 

Queen’s  Bench  Division. 

Rayn. 

Rayner’s  Tithe  Cases 

1579-1753 

All 

R . 

Rettie  and  others,  Scotch  Ses¬ 

sion  Cases  . . 

1874-1898 

Scotch 

R.R.  ..  Revised  Reports  ..  ..  1785-now  All 

Rep.  . .  Sir  Edward  Coke’s  Reports  . .  1579-1615  C.L. 

Rolle  Abr.  . .  Rolle’s  Abridgement. 

Russ.  &  Ry.  Russell  and  Ryan 


. .  1800-1823  Criminal 
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Courts 

Salk. 

Salkeld 

1688-1709 

KB. 

Saund. 

Saunders 

1666-1672 

K.B. 

Sc.S.C. 

Scotch  Session  Cases 

1821-now 

Scotch 

Sel.Ca.Chy. 

Select  Cases  in  Chancery 

1724-1733 

Ch. 

Selw.N.P.  .. 

Selwyn’s  Nisi  Prius, 

Show. 

Shower 

1678-1694 

K.B. 

Sid . 

Siderfin 

1659-1670 

K.B. 

Sim. 

Simons 

1826-1852 

Ch. 

Sim.  &  Stu. 

Simons  and  Stuart 

1822-1826 

Ch. 

Smith 

Smith 

1803-1806 

K.B. 

Sm.L.C.  . . 

Smith’s  Leading  Cases 

C.L. 

S.J . 

Solicitors’  Journal  and  Reporter 

1857-now 

All 

Stark. 

Starkie 

1815-1823 

N.P. 

Sty . 

Style 

1646-1655 

K.B. 

S.I.,  P.N.  .. 

Surveyors’  Institution,  Prof. 

Notes 

1886-now 

All 

Swanst. 

Swanston 

1818-1819 

Ch. 

Swint. 

Swinton 

1835-1841 

Court  of 

Justicia 

Taunt. 

Taunton 

1807-1819 

C.P. 

T.R . 

Term  Reports  by  Durnford  and 

East 

1785-1800 

K.B. 

T.L.R. 

Times  Law  Reports 

1884-now 

All 

Treat. 

Treatise. 

Vern. 

Vernon 

1680-1719 

Ch. 

V.  &  B. 

Vesey  &  Beames 

1812-1814 

Ch. 

Ves.  Jun.  1 

Ves.  \ 

Vesey  Junior 

1789-1817 

Ch. 

Ves.  Sen.  . . 

Vesey  Senior 

1746-1755 

Ch. 

Vin.  Abr.  . . 

Viner’s  Abridgement. 

W.N. 

Weekly  Notes 

1866-now 

All 

W.R. 

Weekly  Reporter 

1852-now 

All 

West  (H.L.) 

West,  House  of  Lords.. 

1839-1841 

H.L. 

Wh.  &  Tu... 

White  and  Tudor’s  Leading 

Cases 

Ch. 

Willes 
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THE  LAW  OF  FORESTRY 


INTRODUCTION. 

The  Law  of  Forestry  is  a  subject  of  con¬ 
siderable  importance  to  all  who  are  interested  in 
land.  This  book  deals  with  the  law  relating 
to  trees  and  with  the  law  relating  to  trespass  and  to 
game  in  the  woodlands.  The  law  relating  to  trees, 
being  the  principal  subject,  is  dealt  with  at 
some  length.  The  subject  of  trespass  and  game  is 
dealt  with  to  a  sufficient  extent  to  enable  a  land- 
owner,  landlord,  land  agent,  tenant,  or  member  of 
the  public  to  ascertain  his  rights  and  liabilities  with 
regard  to  such  matters. 

With  regard  to  the  law  relating  to  Trees,  the 
book  deals  with  the  rights  of  ownership  in 
trees  as  between  adjoining  owners,  and  as  between 
those  persons  who  have  various  interests  in  the  land, 
the  powers  of  public  and  quasi-public  bodies  with 
regard  to  trees,  and  the  like.  It  also  deals  to  some 
extent  with  the  ownership  of  the  land  on  which  trees 
grow,  the  contributions  which  have  to  be  made  by 
the  owners  of  such  land  to  the  State  and  to  local 
authorities,  and  the  assessment  of  the  value  of  the 
land  for  these  purposes. 

The  ancient  Laws  of  the  Forest,  and  those  Statutes 
which  were  passed  during  history  for  and  against 
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afforestation,  may  now  be  regarded  as  obsolete,  and 
will  not  be  dealt  with.  The  new  proposals  for 
afforestation  have  not  yet  resulted  in  law,  so  need 
not  be  dealt  with,  though  it  may  be  mentioned  that 
the  Development  and  Eoad  Improvement  Funds  Act, 
1909,  (a)  enables  the  Development  Commissioners 
to  make  pecuniary  advances  to  public  authorities 
and  others  for  the  conducting  of  encpiiries,  experi¬ 
ments  and  research  for  the  purpose  of  promoting 
Forestry,  the  teaching  of  methods  of  afforestation, 
and  for  the  purchase  and  planting  of  land  found 
after  enquiry  to  be  suitable  for  afforestation. 

The  Develojunent  Commissioners  have  already 
made  considerable  advance  towards  the  improve¬ 
ment  of  forestry  education  and  the  provision  of 
technical  advice.  In  1912-13  a  grant  of  £5,700 
was  made  to  the  Board  of  Agriculture  and  Fisheries 
to  continue  a  scheme  which  provides  instruction  and 
advice  at  five  centres  in  England  and  Wales  (Ox¬ 
ford,  Cambridge,  Cirencester,  Bangor  and  New¬ 
castle),  and  provides  also  for  research  work  and 
minor  forestry  experiments.  Grants  have  also  been 
made  of  £2,500  for  a  new  forestry  school  at  Cam¬ 
bridge,  £1,000  for  a  research  laboratory  at  Oxford, 
and  a  small  grant  (in  addition  to  a  grant  in  the 
previous  year)  for  a  forestry  museum  and  lecture 
room  in  Chopwell  Woods,  administered  by  Durham 
University. 

Still  more  valuable  work  is  in  progress  in  the 
way  of  obtaining  and  carrying  on  various  demon¬ 
stration  areas  in  England,  Scotland  and  Ireland. 


(a)  9  Edw.  VII. 
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Afforestation  on  a  large  scale  is  at  present  impos¬ 
sible  with  the  funds  available  to  the  Commissioners, 
but  it  is  hoped  that  the  demonstration  areas  will 
have  the  effect  of  encouraging  private  landowners 
to  take  up  timber  cultivation,  and  steps  axe  being 
taken  to  assist  afforestation  by  local  authorities  by 
means  of  loans. (b) 

Ancient  Forests. 

During  Norman  times,  and  those  that  followed, 
the  afforestation  of  land  and  the  imposition  of  the 
forest  laws  formed  some  of  the  greatest  grievances 
of  the  country.  Huge  areas  of  land  contained  in 
some  sixty-eight-  forests  were  appropriated  for 
Royal  hunting  grounds,  and  throughout  such  areas 
the  forest  laws  prevailed.  To-day  only  a  small 
remnant  of  the  ancient  forests  remains,  and  the 
forest  laws  have  been  repealed  or  have  fallen  into 
complete  disuse. 

The  nature  of  the  ancient  forests  is,  perhaps, 
best  gathered  from  Manwood’s  definition,  which 
reads  as  follows:  — 

A  Forest  is  a  certain  territory  of  woody  grounds  and 
fruitful  pastures,  privileged  for  wild  beasts  and  fowls 
of  forest,  chase  and  warren,  to  rest  and  abide  in,  in  the 
safe  protection  of  the  King,  for  his  princely  delight  and 
pleasure,  which  territory  of  ground  so  privileged  is  mered 
and  bounded  with  unremovable  marks,  meres  and  boun¬ 
daries,  either  known  by  matter  of  record  or  else  by  pre¬ 
scription  ;  and  also  replenished  with  wild  beasts  of  venery 
or  chase,  and  with  great  coverts  of  vert  for  the  succour  of 
the  said  wild  beasts  to  have  their  abode  in ;  for  the 
preservation  and  continuance  of  which  said  place,  together 
with  the  vert  and  venison,  there  are  certain  particular  laws, 


(b)  Report  of  the  Development  Commissioners  for  the  year  ending 
31st  March,  ]'J13. 
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privileges  and  officers  belonging  to  the  same,  meet  for 
that  purpose,  that  are  only  proper  unto  a  forest,  and 
not  to  any  other  place,  (c) 

The  main  object  of  the  ancient  forest  was  for  the 
sport  and  recreation  of  the  King  and  his  followers, 
but  as  time  went  on  considerable  attention  was 
given  to  the  growing  of  timber  in  the  forests  for 
use  in  connection  with  the  building  of  ships, 
houses,  etc. 

The  ancient  forest,  like  the  forests  of  to-day  (for 
instance,  the  New  Forest  or  the  Forest  of  Dean), 
was  an  area  of  land  only  partially  covered  with 
trees,  a  large  part  of  it  being  moorland  or  pasture. 
Of  the  sixty-eight  forests  that  were  once  in  the 
possession  of  the  Crown  but  few  remain  to-day, 
the  greater  part  of  the  land  having  passed  into 
private  hands.  The  total  area  still  remaining  in 
the  ownership  of  the  Crown  only  amounts  to  about 
one  hundred  and  sixteen  thousand  acres,  including 
Windsor  Forest,  and  only  about  one-half  of  the 
total  area  is  under  timber. 

The  Meaning  of  Forestry  in  Great  Britain. 

British  forestry  properly  means  the  growing  of 
trees,  whether  the  object  be  profit,  ornament  or 
game  preservation.  When  the  sole  object  is  the 
growing  of  trees  for  profit,  the  term  Sylviculture  is 
applied,  but  when  the  object  is  entirely  or  partially 
the  growing  of  trees  for  ornament  or  game  preser¬ 
vation  the  term  Arboriculture  is  more  appropriate. 


(c)  Man  wood's  “Forest  Laws,’’  Edit,  1665,  pp.  40  and  41. 
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By  far  the  greater  part  of  British  woodlands  is 
in  private  hands;  the  total  area  extends  to  con¬ 
siderably  over  three  million  acres,  of  which  but 
little  over  fifty  thousand  acres  are  in  the  hands 
of  the  State,  and  the  remaining  area  is  privately 
owned. 

Many  of  the  woodlands  are  devoted  to  sport  and 
recreation,  but  in  several  parts  of  the  country 
Sylviculture  is  extensively  practised,  and  crops  of 
trees  are  raised  for  profit. 

The  climate  of  Britain  is  admirably  suited  for 
the  growth  of  timber.  It  closely  resembles  that  of 
the  Pacific  coast  of  North  America,  where  the  finest 
forests  of  the  world  are  situated.  The  soil  of 
Britain  is  also  of  the  most  satisfactory  character 
for  the  purpose,  and  in  Roman  times  huge,  areas 
of  the  country  were  under  forest.  At  the  present 
time  most  of  the  country  is  far  too  valuable  for 
forestry.  It  is  needed  for  agriculture,  and  is  well 
suited  thereto,  while  by  no  means  small  areas  are 
required  for  housing  and  manufacturing  purposes. 
It  is,  therefore,  only  the  inferior  soil  that  can  be 
devoted  to  the  growth  of  trees,  but  much  of  this  has 
been  proved  to  be  very  satisfactory  for  the  purpose. 

The  Royal  Commission  on  Coast  Erosion,  the  Re¬ 
clamation  of  Tidal  Lands  and  Afforestation,  which 
sat  in  the  early  part  of  the  present  century,  issued 
a  Second  Report  on  Afforestation  in  1909.  They 
found  it  amply  proved  that  the  conditions  that 
prevail  in  these  islands  are  favourable  to  the  pro¬ 
duction  of  high-class  timber,  and  that  there  are 
about  nine  millions  of  acres  of  land,  now  nearly 
all  ivaste  land,  that  are  capable  of  afforestation. 
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The  Unsatisfactory  Condition  of  British 
W  OODLANDS. 

Notwithstanding  the  natural  advantages  of  soil 
and  climate  which  our  islands  possess,  it  cannot  be 
denied  that  our  woodlands  are,  generally  speaking, 
in  a  most-  unsatisfactory  condition. 

Where  ground  game  and  deer  are  plentiful, 
profitable  forestry  is  practically  impossible,  as 
these  animals  destroy  the  trees;  but.  dealing  with 
other  cases,  there  are  numerous  reasons  for  the 
comparative  failure  of  British  Forestry. 

One  reason  is,  that  for  several  years  past  foreign 
competition  has  reduced  the  price  of  British  timber 
to  a  very  low  amount.  This  has,  no  doubt,  been 
largely  due  to  the  fact  that,  in  many  countries, 
there  have  been  available  enormous  areas  of 
virgin  forest,  easily  accessible,  which  have  cost 
nothing  to  produce,  and  from  which  timber  has  been 
imported  into  Britain  at  low  freights.  The  success 
of  foreign  competition  is  evidenced  by  the  fact  that 
the  imports  of  wood  and  timber  for  the  year  1912 
reached  the  enormous  total  of  over  twenty-eight 
millions  of  pounds  sterling.  During  that  period  the 
income  from  British  timber  was  infinitesimal,  and 
in  many  cases  insufficient  to  pay  the  expenses  of 
cultivation. 

Foreign  competition  may  possibly  decrease  in 
the  future,  for  signs  are  not  wanting  that  the  low 
freights  for  foreign  produce  may  rise,  and  that  the 
enormous  supplies  which  have  been  obtained  for 
the  English  markets  from  natural  forests  will  be 
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considerably  curtailed,  owing  to  the  less  accessi¬ 
bility  of  the  remaining  forests  and  to  the  greater 
local  demand. 

To  show  the  poor  results  obtained  from 
the  growth  of  British  timber,  it  may  be 
quoted  that  on  the  woods  belonging  to  the 
Crown  the  receipts  from  the  sale  of  timber,  etc., 
for  the  year  ending  31st  March,  1913,  amounted  to 
£4,988  3s.  6d.,  whereas  the  expenditure  on  the 
maintenance  of  the  woods,  etc.,  during  that  period 
was  £6,433  4s.  2d.  (d)  There  are,  however,  many 
parts  of  the  country  where  woodlands  in  private 
hands  have  yielded  a  profitable  return,  and  a  far 
higher  rent  has  been  obtained  than  if  the  land  had 
been  used  for  agricultural  purposes.  As  an 
example  of  this  it  may  be  quoted  that:  — 

At  a  meeting  of  the  Royal  Scottish  Arboricultural  Society 
(Northern  Branch)  at  Inverness  on  the  3rd  of  January, 
1914,  Mr.  Munro-Ferguson,  M.P.,  said  that  the  land 
question  in  the  Highlands  could  not  be  solved  apart  from 
sylviculture.  He  had  no  belief  that  crofting  would  be 
an  economic  success,  except  where  the  crofters  had  other 
employment  on  which  to  depend  for  their  income.  The 
Duke  of  Sutherland’s  offer  to  sell  land  to  the  State  should 
be  entertained,  not  on  its  value  for  game  or  for  crofters, 
but  on  its  value  for  sylviculture.  If  they  took  100,000  acres 
almost  anywhere  in  the  Highlands  they  had  at  least  10,000 
acres  fit  for  planting ;  and  if  the  whole  was  bought  at 
twenty  shillings  an  acre,  the  10,000  acres  upon  which 
they  could  grow  larch  would  be  worth  £10  an  acre,  and 
the  State  would  have  the  other  90,000  acres  free.  One  of 
the  Duke  of  Sutherland’s  ancestors,  in  times  that  some 
of  them  might  remember,  spent  nearly  a  quarter  of  a 
million  in  reclaiming  land  for  agricultural  purposes  in 
Sutherland.  The  money  was  nearly  all  lost.  If  it  had 


( d )  Report  of  the  Commissioners  of  His  Majesty’s  Woods,  Forests  and 
Land  Revenues,  1913. 
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been  put  into  afforestation  it  would  now  be  worth  several 
millions.  Mr.  Munro-Ferguson  went  on  to  say  that  on 
his  own  40,000  acres  at  Novar  he  had  realised  a  net  profit 
in  the  last  thirty  years  of  over  £100,000.  These  figures 
were  very  encouraging.  As  to  the  Duke’s  offer,  the  best 
thing  the  State  could  do  was  to  get  expert  opinion  from 
foresters  as  to  what  the  value  of  the  land  would  be  if 
put  under  afforestation.  The  meeting  resolved  to  make  re¬ 
presentations  to  the  Development  Commissioners  and  other 
authorities  on  the  lines  suggested  by  Mr.  Munro-Fer¬ 
guson.  (e) 

A  second  reason  for  the  unsatisfactory  condition 
of  British  woodlands  is  that  timber  takes  long  to 
produce,  and  that  the  original  money  invested 
therein  does  not  show  any  return  for  many  years, 
whereas  there  are  many  other  investments  which 
appear  likely  to  yield  a  higher  rate  of  interest 
and  to  show  a  return  from  the  start.  This  has 
militated  against  the  extensive  cultivation  of  crops 
of  timber.  The  argument  has  much  to  warrant  it, 
but  when  once  forests  are  fully  stocked,  the  income 
may  be  made  regular;  and,  by  growing  some  of 
the  more  remunerative  species,  the  rate  of  interest 
may  be  greatly  improved  upon  what  it  has  been 
in  the  past,  if  a  reasonable  demand  can  be  assured. 

Again,  it  may  be  shown  that  in  very  many  cases 
the  owners  of  woodland  have  devoted  their  attention 
to  the  raising  of  game  rather  than  crops  of  trees. 
But  perhaps  among  the  chief  reasons  why  British 
forestry  has  been  unsuccessful  are  that  there  has 
been  a  general  lack  of  scientific  treatment,  a  want 
of  continuity  of  definite  methods  of  cultivation,  and 
an  insufficient  study  of  the  requirements  of  the 
markets.  These  require  consideration,  as  remedies 
are  to  be  found. 

(?)  "The  Times,”  5th  January.  1914.  Mr.  Munro-Ferguson  has  just 
been  appointed  Governor-General  of  Australia. 
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Possible  Remedies. 

Scientific  treatment  and  the  study  of  the  markets 
are  matters  that  cair  be  remedied  without  serious 
difficulty.  The  knowledge  of  forestry  in  this 
country  is  increasing  rapidly,  and  capable  foresters 
who  have  received  a  thorough  training  in  this 
difficult  science  are  now  to  be  found.  Those  who 
have  the  management  of  estates  are  devoting  more 
attention  to  the  subject,  and  an  all-round  improve¬ 
ment  in  these  directions  is  certainly  being  obtained. 

Continuity  of  definite  method,  which,  if  correct, 
must  tend  so  greatly  towards  success,  is  perhaps 
a  more  difficult  problem.  A  crop  of  trees  generally 
takes  sixty  or  seventy  years  to  come  to  maturity, 
and  some  species,  such  as  Oak  and  Beech,  about 
twice  as  long.  The  life  of  man  is  short,  and  it  is 
given  to  few  to  have  the  management  of  an  area 
of  woodland  for  more  than  fifty  years. 

The  trouble,  however,  does  not  end  here,  but 
partially  lies  in  the  method  on  which  most  of  our 
estates  are  held.  It  is  the  practice  of  most  owners 
to  settle  their  estates.  Tenancies  for  life  are 
common.  The  present  law  as  to  dealing  with  the 
woodlands  in  such  cases  does  not  tend  towards  con¬ 
tinuity  of  method  of  management.  It  is  submitted 
that  forestry  would  be  greatly  encouraged  if  some 
modification  were  made  in  the  law.  Firstly,  if  the 
protection  which  is  given  by  law  to  trees  which 
have  been  held  to  be  legally  timber  were  extended 
on  the  principle  of  the  Countess  of  Cumberland’s 
case,!/)  to  many  species  used  in  building  and  other 


( f)  (1011 )  Moore  812. 
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works  of  construction.  Secondly,  if  the  doctrine  of 
timber  estates  were  extended  to  all  cases  where 
trees  are  grown  systematically  for  profit.  These 
points  are  dealt  with  more  fully  in  the  chapters 
on  Timber  and  Timber  Estates. 

Forest  Systems. 

An  inspection  of  British  woodlands  reveals  the 
fact  that,  at  the  present  time,  many  landowners 
are  growing  plantations  of  coniferous  trees  of  equal 
age  that  grow  very  rapidly  and  cover  the  ground 
so  closely  that  nothing  will  grow  beneath  them. 
Often  these  trees  are  entirely  of  one  species ;  in 
other  cases  two  or  more  kinds  are  mixed  together; 
but  in  either  case  the  object  is  to  grow  a  crop  of 
trees  that  may  in  due  course  be  felled  and  to  plant 
another  crop  in  their  place.  Such  plantations  are 
very  valuable,  and  in  some  cases  may  yield  an 
annual  income  from  normally-stocked  forests  of 
from  £2  to  over  £8  per  acre,  (g)  Another  method 
occasionally  seen  is  a  thick  mass  of  coniferous  trees 
growing  beneath  a  thin  covering  of  older  trees  of 
greater  height.  These  methods  are  known  respec¬ 
tively  as  “even-aged  high  forest"  and  “two-storeyed 
high  forest."  When  the  coniferous  trees  are  cut, 
they  are  unable  to  reproduce  themselves  from  their 
stools  or  roots,  and  if  the  area  is  clear  cut  the 
land  is  bare  until  other  crops  are  planted,  though 
some  coniferous  trees  will  naturally  regenerate 
in  this  country  from  seed. 

The  methods  of  growing  high  forest  or  two-storeyed 
high  forest  are  not  the  only  methods  of  growing 


(?)  Maw’s  "Complete  Yield  Tables  for  British  Woodlands,  1912.” 
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coniferous  trees,  but  they  are  the  most  profitable 
methods  in  Britain.  Many  broad-leaved  trees  can 
be  treated  in  the  same  way.  Whether  coniferous 
or  broad-leaved  trees  are  used,  the  method  of  plant¬ 
ing  and  then  clear  felling  crops  of  full-grown  trees 
over  large  areas  may  be  considered  to  be  of  some¬ 
what  recent  introduction,  while,  in  many  cases, 
species  of  trees,  now  extensively  grown,  were  un¬ 
known  to  our  forefathers,  (/i) 

Of  course  the  above  methods  are  by  no  means 
the  only  ones  that  are  practised.  Even  to-day  it 
is  probable  that  the  greater  part  of  the  woodlands 
consists  of  coppice  with  standards ;  that  is,  of 
underwood  that  grows  from  roots  or  stools,  and  is 
cut  periodically,  with  trees,  such  as  Oak,  growing 
over  it,  that  are  not  felled  until  they  are  mature. 
In  this  case  the  tendency  of  recent  years  has  been 
to  grow  more  standards  and  less  underwood,  for 
the  standard  trees  have  kept  their  value  very  well, 
whereas  the  underwood  has  fallen  sadly  in  price. 
Again,  in  many  places  we  see  simple  coppice 
where  there-  are  no  standard  trees,  but  only  a  crop 
which  grows  from  its  roots  or  stools  and  is  cut 
periodically.  Sometimes  this  crop  may  be  of  pure 
Ash,  Chestnut,  Hornbeam,  Alder  or  Oak :  sometimes 
it  consists  of  mixed  species.  Then,  in  a  few  places, 
such  as  the  Chiltern  Hills,  we  find  the  land 


( h )  Douglas  Fir.  which  will  probably  he  the  best  paying  timber  tree  in 
Britain,  was  introduced  in  1828,  and  pure  plantations  over  twenty  years  old 
are  at  present  rare.  Sitka  Spruce,  probably  the  second  best-paying  timber 
tree,  was  introduced  in  1831,  but  has  not  been  extensively  planted  till  quite 
recently.  Giant  Thuya,  Japanese  Larch.  Monterey  Pine.  Tall  Silver  Fir, 
Prince  Albert's  Fir,  Californian  Redwood.  Monterey  Cypress,  Sitka  Cypress 
and  other  coniferous  trees  of  proved  or  probable  sylvicultural  importance 
are  of  very  recent  introduction. 
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covered  with  Beech  trees  of  various  ages  where  the 
custom  is  to  cut  chiefly  the  largest  trees,  so  as  to 
make  room  for  the  younger  ones. 

The  last  three  methods  are  old,  and  have  been 
well  known  for  centuries.  Another  method,  now 
in  some  favour  and  caused  no  doubt  by  the  low 
price  of  underwood,  is  to  grow  trees  of  considerable 
age  from  the  roots  or  stools,  but  this  method  is 
certainly  not  of  recent  introduction,  being  well 
known  in  the  time  of  Edward  III.  (i) 

Yet  one  more  method  might  be  noticed,  but  it  is 
very  rare,  namely,  high  forest  with  standards,  or 
the  leaving  of  a  few  trees  from  a  former  crop  among 
younger  plantations,  (j) 

Although  many  new  trees  have  been  intro¬ 
duced  (k)  and  new  methods  of  cultivation  have 
been  practised,  there  has  been  no  Statute  of  recent 
years  to  alter  the  law,  and  it  is  difficult  to  say 
how  it  could  otherwise  be  altered.  That  there  is 
some  need  for  modification  to  meet  modern  require¬ 
ments  seems  clear.  It  has  been  said  in  a  recent 
case  upon  the  subject  that  "  the  English  law  is 
expansive  and  will  apply  old  principles,  if  need 
requires  it,  to  new  contingencies."  (/)  In  the  same 
case  another  learned  Judge,  who  dissented  from  the 
judgment,  remarked  upon  the  inexpediency  of 
deciding  any  case  upon  the  authority  of  the  dicta 
of  modern  Judges,  and  continued:  — 


( i )  See  Statute  Sylva  Csedua,  1371  (45  Edw.  III.  c.  3). 

(j )  A  wood,  as  opposed  to  a  plantation,  is  an  area  of  ground  the  trees 
growing  on  which  have  been  naturally  regenerated  ;  whereas  in  a  planta¬ 
tion  the  trees  are  artificially  planted. 

(k)  See  note  (h)  ante.. 

(l)  Ter  Bowen,  L  J.,  in  Dashwood  c.  Magniac,  (1891)  3  Ch.  306,  at  p.  367. 
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There  are  old  dicta  of  great  Judges,  which  have  been  fol¬ 
lowed  by  many  decisions  and  have  become  maxims  of  the 
law ;  but  modern  dicta  are  but  attempts  to  embody  in  a 
short  form  the  result  of  decisions  or  statutes  which  any 
lawyer  can  examine  for  himself,  (m) 

Both  of  these  observations  are  of  great  weight,  and 
will  be  agreed  to  by  most  lawyers. 

Legal  Definitions. 

In  various  legal  works  of  high  authority,  and 
from  the  rulings  of  learned  Judges,  we  are  able 
to  gather  the  meanings  of  a  number  of  words 
relating  to  Forestry  which  are  in  common  use, 
meanings  which  are  often  very  different  from  those 
generally  understood,  but  which,  nevertheless,  are 
the.  legally  correct  ones.  In  some  cases  terms  gener¬ 
ally  understood  to  refer  to  a  place,  such  as  the  words 
“ forest ”  and  “common,"  are  strictly  interpreted 
as  rights  vested  in  a  person.  A  few  of  these 
terms  are  of  importance  to  our  subject. 

A  Forest  (in  the  legal  sense)  is  the  right  of  keep¬ 
ing,  for  the  purpose  of  venery  and  hunting,  the 
wild  beasts  and  fowls  of  forest,  chase,  park  and 
warren  in  a  certain  territory  or  precinct  of  woody 
ground  or  pasture  set  apart  for  the  purpose,  with 
laws  and  officers  of  its  own  established  for  the 
protection  of  the  game.  (n) 

A  Common  is  a  right  of  taking  some  part  of  any 
natural  products  of  the  land  of  another,  (o) 

Wood. — In  our  Latin  a  wood  is  called  boscus.  ( p ) 
It  may  contain  timber  or  hautboys  and  underwood 
or  sub-boscus. 

( m )  Ver  Kay.  L.J..  in  Dashwood  v.  Masniac,  (1891)  8  Ch.  306,  at  p.  376. 

( ")  1  Steph.  Comm.,  '15th  ed..  Vol.  I.,  p.  451,  citing  from  Co.  Lift.  233«. 

(o)  Elton.  "Law  of  Commons,”  p.  2. 

(V)  Co.  Litt.  4 b. 
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Underwood  or  Sub-boscus  means  a  species  of 
wood  which  grows  expeditiously  and  sends  up 
many  shoots  from  one  stool,  the  root  remaining 
perfect  from  which  the  shoots  are  cut,  and  pro¬ 
ducing  new  shoots,  and  so  yielding  a  succession  of 
profits.  ( q )  Underwood  is  always  considered  as  a 
crop,  (r)  It  may  be  cut  down  at  the  periodical 
time  which  usage  or  the  custom  of  the  country 
has  established,  but  not  before  or  after  those 
times,  (s)  Underwood  signifies  coppice  as  distin¬ 
guished  from  hautbois.  (t) 

In  the  wood  countries,  seasonable  wood,  which 
is  called  Sylva  ccedua,  may  be  sold  at  twenty-six 
or  twenty-eight  or  thirty  years  old  by  the  custom 
of  the  country ;  and  so  the  usage  makes  the  law 
in  several  countries,  (u) 

Saleable  underwood  is  such  underwood  as  is  in 
fact  saleable.  The  matter  is  of  importance  in 
connection  with  the  rating  of  saleable  underwood 
under  43  Eliz.,  c.  2  ( see  post,  Chapter  XVI.). 
Wherever  the  woods  are  treated  so  as  to  raise 
successive  crops  from  the  same  roots  and  stools, 
whether  the  crops  ripen  and  are  cut  at  an  interval 
of  ten,  fifteen  or  thirty  years,  is  immaterial,  (v) 

Coppice. — The  word  “  coppice  ”  is  derived  from 
the  French  couper,  to  cut.  It  probably  has  the 
same  meaning  as  “  underwood.”  Properly  speak¬ 
ing,  it  means  Oak,  Ash  or  other  wood  cut  at  inter- 


(?)  R  v.  Ferrybridge,  (1823)  1  B.  &  C ■  375,  at  p.  384,  per  Bailey,  J. 

(r)  Humphreys  r.  Harrison.  (1820)  1  Jac.  &  W.  581. 

(s)  Brydges  v.  Stephens,  (1821)  6  Mad.  279. 

(0  R  v.  Ferrybridge,  (1823)  1  B.  &  C-,  375,  at  p.  386,  per  Holroyd.  J. 
(u)  Anon.,  (1571)  Godbolt  4. 

(r)  Fitzhardinge  v.  Pritchett,  (1867)  L.E.  2  Q..B.  135. 
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vals  of  less  than  twenty  years,  so  that  it  springs 
again  from  the  same  stool  or  stub,  (to) 

Sylva  ccedua  is  often  used  as  a  synonymous 
term  with  “ underwood ”  or  "coppice”;  but  in 
Ford  v.  Huckster, (x)  Lord  Ellenborough,  delivering 
the  judgment  of  the  Court,  said : 

Sylva  ccedua  and  sub-bois  or  underwood  are  not,  is  should 
seem  from  statute  45  Edw.  III.,  synonymous,  for  sub-bois 
is  stated  to  be  comprehended  in  it,  not  to  be  it  itself,  or 
to  be  the  same  thing  with  it.  Sylva  ccedua  seems  to  com¬ 
prehend,  vi  termini,  besides  underwood,  all  such  wood  as  is 
occasionally  cut,  either  in  body,  branch  or  root,  with  the 
statutable  exception  of  cjros  bois  properly  so  called,  which 
is  of  that  age  at  which  it  is  by  the  statute  45  Edw.  III. 
exempt  from  being  tithed,  that  is,  of  twenty  years  and 
upwards. 

Great-wood  or  Gros-bois  means  timber,  and,  by 
the  common  law,  includes  Oak,  Ash  and  Elm,  and, 
by  the  custom  of  the  country  in  particular  places, 
many  other  species  of  trees,  (y) 

Trees. — The  word  “  trees,”  generally  speaking, 
means  wood  applicable  to  buildings,  and  does  not 
include  orchard  trees,  (z) 

Fruit. — The  term  “fruit”  in  legal  acceptation 
is  not  confined  to  the  produce  of  those  trees  which 
in  popular  language  are  called  fruit  trees,  but 
applies  also  to  the  produce  of  the  Oak,  Elm  and 
Walnut  trees.  In  the  old  books  the  lessee  is  stated 
to  have  an  interest  in  the  trees  in  respect  of  the 
shade  for  cattle  and  the  fruit  thereof,  (a) 

Timber  trees  are  such  as  are  useful  for  the  pur¬ 
pose  of  building.  Ash,  Oak  and  Elm  of  the  age  of * (*) 


(w)  Dashwood  t\  Magniac,  (1891)  3  Ch.  306. 

(*)  (1815)4  M.  &S.  137. 

(y)  R.  v.  Ferrybridge.  (1823)  1  B.  &  C.  375.  per  Best,  J.,  at  p.  388. 

(z)  Bullen  v.  Denning,  (1826)  5  B.  &  C.  842,  at  p.  851,  per  Littledale,  J. 
(a)  Ibid. 
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twenty  years  and  upwards  are  timber  in  all  places, 
and,  by  the  custom  of  the  country,  other  trees,  such 
as  Birch,  Beech,  Walnut,  Willow,  Whitethorn, 
Blackthorn,  Hornbeam,  etc.,  are  timber.  (b) 

Ornamental  timber  consists  of  trees,  not  neces¬ 
sarily  timber  trees,  which  have  been  planted  or  left 
standing  for  shelter  or  ornament,  (c) 

A  Timber  Estate  is  one  which  is  cultivated 
merely  for  the  produce  of  saleable  timber  and 
where  the  timber  is  cut  periodically,  (d) 

Estovers  or  Botes  are  allowances  of  wood  for 
fuel,  repairs  and  the  like :  the  term  “  estovers  ” 
being  derived  from  the  French  word  est offer  to 
furnish;  and  bote,  which  is  of  Saxon  derivation, 
being  used  by  us  as  synonymous  with  estovers,  (e) 
There  are  several  other  terms  which,  apparently, 
have  no  legal  definition,  though  they  are  in 
common  use,  and  many  of  them  occur  in  legal 
decisions.  Among  them  are:  — 

A  Dotard  tree. — One  which  is  decayed  and  has 
no  sound  timber  in  it. 

Sapling. — A  young  tree  not  yet  timber. 

Standil. — A  tree  growing  from  a  stool  intended 
to  remain  or  become  timber. 

Germin  or  Germen. — A  young  shoot  from  a  stool. 
Pollard. — A  tree  shorn  of  its  top,  so  that  it  puts 
out  a  dense  head  of  slender  shoots. 


(6)  "Kerr  on  Injunctions,"  4th  edit.,  p.  39,  and  see  Chapter  I. 

(c)  See  Chapter  VI. 

(d)  Per  Sir  George  Jesse),  M.R.,  in  Honywood  v.  Honywood.  L.R.  18  Eq. 
309,  310  :  and  see  Chapter  VI. 

(e)  1  Steph.  Comm.,  15th  edit.,  p.  160.  The  origin  of  the  word  “  estover” 
appears  somewhat  doubtful,  as  some  refer  it  to  the  French  "estover,"  to 
cherish,  and  others,  e.g.  the  New  English  Dictionary,  to  "estovoir,”  to  be 
necessary. 
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Coppice,  as  distinguished  from  undencood, 
means  coppice  not  growing  beneath  highwood  or 
standards. 

An  arboretum.— A.  place  where  specimen  trees  of 
various  genera  and  species  are  grown,  e.g.  Kew 
Gardens. 

A  pineturn  differs  from  an  arboretum  in  that  it 
is  devoted  to  the  growth  of  coniferous  trees  only, 
such  as  Pines,  Firs,  Larches,  etc. 

Many  words  formerly  used  are  now  somewhat 
out  of  date,  as  is  shown  by  the  following  extract 
from  one  of  Lord  Coke’s  works: — (/) 

If  a  man  hath  a  wood  of  Elder-trees  containing  20 
acres  and  granteth  to  another  20  acras  alneti,  the  wood 
of  Elders  and  the  soil  thereof  shall  passe,  but  no  other 
kind  of  woods  shall  passe  by  that  name.  Alnetum  est 
ubi  alni  arbores  crescunt.  And  suitings  are  taken  for 
Elders.  Salicetum  doth  signifie  a  wood  of  Willowes,  ubi 
salices  crescunt.  These  trees  in  our  books  are  called 
sawces.  Selda  is  a  wood  of  Sallowes,  Willowes  or 
Withies.  A  brackie  ground  is  called  filicetum,  ubi 
filiccs  crescunt.  A  wood  of  Ashes  is  called  fraxinetum,  ubi 
fraxini  crescunt,  and  passeth  by  that  name ;  and  lupulice- 
tum,  where  Hoppes  grow ;  and  arundinetum  where  Reeds 
grow.  Some  say  that  dene  or  denne,  whereof  dena  cometh, 
is  properly  a  valley  or  dale.  Dena  silvce,  and  the  like,  as 
drofden  or  drufden  or  druden,  signifieth  a  thicket  of  wood 
in  a  valley,  for  druf  or  dru  signifieth  a  thicket  of  wood, 
and  is  often  mentioned  in  Domesday. 

In  our  Latin  a  wood  is  called  boscus.  Grava  signifieth 
a  little  wood,  in  old  deeds,  and  hirst  or  hurst  a  wood; 
and  so  doth  holt  or  shawe.  Ticaite  signifieth  a  wood 
grubbed  up  and  turned  to  arable. 


(/)  Co.  Litt.  4 b. 
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CHAPTER  I. 


TIMBER. 

The  Meaning  op  the  AYord  Timber.” 

The  legal  meaning  of  the  word  timber,  as  applied 
to  the  law  of  Forestry,  is  very  different  from  the 
popular  meaning;  it  relates  solely  to  the  questions 
as  to  what  species  of  trees  are  to  be  regarded  as 
timber  and  at  what  age  they  become  so.  On  the 
other  hand,  in  ordinary  parlance,  the  word  timber 
is  applied  to  many  kinds  of  standing  or  felled 
trees  which  are  not  legally  timber,  while  another 
common  use  of  the  word  applies  to  sawn  planks  of 
wood,  for  building  and  the  like,  of  species  which 
the  Courts  have  held  not  to  be  timber  at  all.  It 
is  no  uncommon  thing  for  a  sale  of  so-called 
standing  timber  to  include  many  species  of  trees 
which  are  not  timber  either  by  common  law  or 
custom.  The  so-called  building  timber  of  the  pre¬ 
sent  day  is  mainly  of  Scots  Pine,  with  sometimes 
Spruce,  Douglas  Fir,  Larch  and  other  coniferous 
species,  none  of  which  trees  have  yet  been  held  to 
be  timber  in  any  court  of  law. 

The  question  of  whether  a  particular  tree  or 
species  of  tree  is  or  is  not  timber  is,  from  a  legal 
standpoint,  one  of  great  importance.  If  it  is  legally 
timber,  the  law  gives  great  protection  to  the  rever¬ 
sioners  in  the  case  of  tenancies  for  life,  or  years, 
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or  copyhold,  which  it  does  not  give  if  it  is  not 
legally  timber,  as  the  following  chapters  of  this 
book  will  show.  If  it  is  timber  it  is  waste  to  cut 
it  down,  but  if  it  is  not  timber  it  is  no  waste  to 
cut  it  (a) — at  any  rate,  if  it  will  grow  again  from 
the  old  stool. (b) 

Moreover,  prior  to  the  passing  of  the  Tithe  Com¬ 
mutation  Act,  1836,  (c)  tithe  was  payable  on  all 
trees  not  legally  timber  which  grew  from  stools, 
whatever  their  age  might  be,  but  not  on  trees  from 
stools  which  were  legally  timber  and  were  over  the 
age  of  twenty  years,  (d)  and  very  many  cases  came 
before  the  Courts,  in  connection  with  the  collection 
of  tithes,  to  test  whether  or  no  certain  species  of 
trees  were  locally  to  be  considered  timber.  Several 
of  these  cases  are  referred  to  in  this  chapter  and 
in  the  chapter  on  Tithes, (e)  though  it  is  probable 
that  many  cases  which  came  before  the  assizes  and 
other  local  courts  have  been  lost  sight  of. 

Again,  the  word  timber  is  frequently  used  in 
documents  which  have  to  be  legally  construed,  and 
the  Courts  appear  to  hold  that  the  intention  of  the 
parties  in  using  the  word  is  the  true  legal  meaning 
of  the  word  timber,  and  not  any  popular  mean¬ 
ing.  (/) 

It  may  be  stated  shortly  that  by  common  law 
Oak,  Ash,  and  Elm  of  the  age  of  twenty  years  and 
upwards  are  timber  all  over  England,  but  whether 


(а)  Co.  Litt.  53a,  535. 

(б)  Phillips  v.  Smith,  (1845)  14  M.  Jfc  W.  589. 

(c)  C  &  7  Will.  IV.,  c.  71. 

(d)  45  Edw.  HI.,  c.  3. 

(e)  See  Chap.  XIV. 

(/)  Duke  of  Chandos  v.  Talhot,  (1731)  2  P.  Wms.  600. 
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or  no  any  other  species  of  trees  are  to  be  considered 
timber  depends  upon  local  custom  as  proved  in  the 
Courts  of  law.  The  reason  for  trees,  other  than  Oak, 
Ash,  and  Elm.  being  considered  timber  would  appear 
to  be  that  by  custom  they  may  be  proved  to  be 
locally  or  generally  used  for  the  purpose  of  building 
and  repairing  houses  and  other  uses  of  a  high 
nature,  and  not  merely  for  the  purposes  of  fuel  and 
other  trifling  uses,  (g)  It  may  be  definitely  stated 
that  no  species  of  tree  is  legally  timber  until  it 
has  been  so  held  by  the  Courts;  and  it  is  probable 
that  they  would  not  be  so  held  unless  a  custom 
were  proved  that  they  are  generally  used  for  build¬ 
ing,  etc.,  in  the  particular  locality  to  which  the  case 
had  reference.  It  is  unlikely  that  mere  occasional 
use  of  a  certain  species  of  tree  for  building  pur¬ 
poses  would  be  sufficient  to  induce  the  Courts  to 
hold  that  it  was  timber;  and  it  is  submitted  that 
the  fact  that  imported  wood  of  certain  species  is 
used  for  rebuilding  and  repairing  houses,  either 
generally  or  locally,  is  an  insufficient  reason  to 
declare  that  British  trees  of  the  same  species  are 
legally  timber,  in  the  absence  of  evidence  that  they 
are  used  for  the  same  purpose. 

It  is  doubtful  when  the  question  as  to  various 
species  and  ages  of  trees  being  considered  as 
timber  first  arose,  but  it  was  certainly  of  some 
importance  as  early  as  the  fourteenth  century, 
for  the  Statute  Sylva  Coeduaih)  exempted  from 
tithes  any  timber  trees  of  the  age  of  twenty  years 
and  upwards,  growing  from  stools. 


(?)  Foster  &  Peacock  v.  Leonard,  (1582)  1  Cro.  Eliz.  1. 
( h )  45  Edw.  III.,  c.  3. 
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The  legal  records  of  early  times  are  somewhat 
scanty  and  difficult,  but  in  those  of  the  sixteenth 
and  seventeenth  centuries  there  are  numerous  refer¬ 
ences  to  the  matter,  and  since  that  time  the  question 
has  been  frequently  before  the  Courts. 

Cases  upon  the  Meaning  of  “  Timber.” 

Among  the  earlier  cases  may  be  noted  one,(i) 
tried  in  1575,  in  which  the  loppings  of  Hornbeam 
pollards  were  held  to  be  liable  for  tithes,  though 
of  the  age  of  twenty  years  or  more.  The  judgments 
of  this  time  appear  to  have  been  given  without 
explanation,  but  on  enquiry,  Wray,  Chief  Justice 
of  England,  gave  as  the  reason  for  the  judgment 
that  :  — 

The  trees  are  of  a  base  nature  and  are  not  timber,  nor 
can  be  of  any  service  in  building,  for  they  cannot  in  their 
nature  endure  long,  but  they  are  only  fit  for  fuel  and  other 
trifling  uses ;  and  therefore  if  the  Hornbeams  themselves 
had  been  cut  down,  tithes  should  have  been  paid  for  them, 
and  by  the  same  reason  they  shall  be  paid  for  the  bows 
and  branches  of  them ;  for  the  branches  which  are  of  the 
age  of  twenty  years  and  more  shall  be  of  the  same 
nature  as  the  trees  out  of  which  they  spring 
and  grow,  and  of  no  other  nature.  For  if  the  tree 
itself  is  privileged  from  tithes,  so  shall  the  germins  above 
twenty  years  of  age  which  grow  from  it  be  privileged,  as 
the  germins  of  that  age  of  Oak  and  Ash,  and  such  like, 
shall  be  exempt  from  the  payment  of  tithes,  as  well  as 
the  Oak  or  Ash  itself  shall ;  for  a  branch  above  twenty 
years  of  age  of  an  Oak  or  Ash,  or  the  like,  may  be  of 
service  in  building,  and  therefore  it  shall  be  exempt  from 
tithe,  as  well  as  the  principal  tree  shall.  But  Hornbeams 
shall  pay  tithes,  though  they  are  of  the  age  of  forty  or 
fifty  years,  as  Hazels,  or  Sallows,  and  the  like  shall  do, 
and  the  “  great  wood  ”  specified  in  the  Statute (j)  is  to 


( 0  Soby  v.  Molyns,  (1575)  Plowd.  470. 
O')  45  Edw.  III.,  c.  3. 
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be  intended  of  wood  which  consists  of  trees  of  value,  as  of 
Oaks  and  Ashes  and  Elms,  and  such  like,  but  not  of  Horn¬ 
beams,  Sallows,  Hazels,  Maples  and  the  like,  which  in  all 
ages  ought  to  pay  tithes,  and  so  shall  the  branches  which 
sprout  from  them,  of  what  age  soever  the  same  be. 

In  another  case,  (k)  seven  years  later,  an  attempt 
was  made  to  prevent  the  farmer  of  the  parsonage 
of  Sevenoaks  in  Kent  from  suing  for  tithes  upon 
three  hundred  loads  of  Birch  and  a  quantity  of 
Oak  and  Elm  under  twenty  years’  growth,  as  it  was 
contended  (evidently  in  error)  that  such  wood  was 
“  great  wood  ”  under  the  Statute  Sylca  condua.il) 
It  was  held  that: — - 

He  shall  have  tithes  of  Birch,  for  Birch  is  not  such  wood 
as  the  Statute  intends  by  the  name  of  gros  bois,  for  it  is 
intended  of  such  wood  as  serveth  for  building  and  other 
uses  of  a  high  nature,  and  not  only  for  fuel  as  the  nature 
of  Birch  is;  and  of  Oak  and  Elm  cut  down  before  the  age 
of  twenty  years  tithe  shall  be  paid ;  for  until  that  age 
they  are  not  of  such  value  as  the  law  regardeth  for  the 
purposes  aforesaid. 

A  case,  (m)  even  earlier  than  either  of  the  above, 
proved  that  for  a  tree  to  be  a  dotard  it  must  bear 
no  fruit  or  foliage  in  summer,  and  be  so  decayed 
as  to  be  worthless,  not  only  for  buildings,  but  even 
for  such  inferior  purposes  as  making  posts. 

The  seventeenth  century  was  fertile  in  cases  which 
extended  the  law  concerning  timber,  to  trees  other 
than  Oak,  Ash,  and  Elm,  which  were  locally  used 
for  timber  purposes.  The  law  upon  the  subject 
appears  to  have  been  but  little  changed  from 
that  time  forward.  In  1611  Birch  was  held  to  be 
timber  in  Yorkshire,  because  it  appeared  that  such 


(k)  Foster  and  Peacock  i>.  Leonard,  (1582)  1  Cro.  Eliz.  1. 

(l)  45  Edw.  III.,  c.  3. 

(wi)  Mamvood's  Case,  (.1573)  Moore  101. 
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trees  in  the  country  where  they  grow  were  used 
and  serviceable  for  buildings,  (n)  Birch  was  also 
held  to  be  timber  in  Berks,  (o)  It  was  also  held  to 
be  waste  to  cut  Whitethorn  (p)  or  Blackthorn  in 
certain  cases,  (q)  while  Willow  was  found  to  be 
timber  at  Mottesfont  in  Hampshire, (r)  and  Beech 
in  Bucks,  (s)  and  also  in  the  parish  of  Witcombe 
Magna  (t)  in  Gloucestershire. 

More  recently  Beech  has  been  held  to  be  timber 
in  the  parishes  of  Minchinharnpton  in  Gloucester¬ 
shire,  (w)  Whipmead  in  Bedfordshire,  (v)  and 
Mickleham  in  Surrey  ;(tc)  but  Beech  is  not  timber 
in  Oxfordshire, (x)  nor  generally.  Where  Beech  is 
timber  by  the  custom  of  the  country,  it  becomes 
such  as  soon  as  it  has  obtained  the  age  of  twenty 
years,  whether  or  no  the  trees  contain  any  par¬ 
ticular  measurements,  such  as  ten  feet  of  solid 
wood,  (y) 

Another  old  case,  tried  in  161S,  and  briefly  re¬ 
ported  in  Hoy,  (2)  is  far  from  easy  to  follow,  but  it 
appears  that  in  those  days  it  was  thought  that  the 
use  of  wood  for  making  and  repairing  ploughs  was 


(n)  Countess  of  Cumberland's  Case,  (1611)  Moore  812. 

(0)  2  Roll's  Ab.  814. 

(p)  Lashmer  v.  Avery,  (1605)  Cro.  Jac.  126  :  Palmer’s  Case,  (1612) 
Co.  Litt.  53 a. 

(«)  Cook  v.  Cook,  (1639)  Cro.  Car.  531. 

(r)  Guffly  v.  Pindar,  (1617)  Hob.  219  (upon  surmise). 

( s )  Co.  Litt.  53a. 

(t)  Abbot  v.  Hicks,  (1694-6)  1  Wood.  319. 

(«)  R.  v.  Minchinharnpton,  (1762)  3  Burr.  1309. 

(v)  Bibye  v.  Huxley,  (1724)  2  Gwill.  057- 

(w)  Walton  v.  Tryon,  (1751)  2  Gwill.  827. 

(x)  Per  Kay,  L.J.,  in  Dashwood  v.  Magniac,  (1891)  3  Ch.,  at  p.  369- 

(y)  Aubrey  v.  Fisher.  (1809)  10  East.  446:  but  this  may  be  modified  by 
special  custom  Honywood  v.  Honywood,  (1874)  L.R,  18  Eq„  at  p.  309. 

( z )  Pinder  v.  Spenser.  (1618)  Noy  30- 
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a  ground  for  considering  it  to  be  timber,  and  it  is 
clear  from  this  case  that  the  custom  of  the  country 
will  go  far  to  decide  whether  certain  trees  are 
timber  or  not,  particularly  in  those  countries  where 
Oak,  Ash,  and  Elm  are  scarce. 

A  case  which  differs  somewhat  from  the  strict 
interpretation  that  is  usually  placed  upon  the  word 
timber  is  that  of  the  Duke  of  Chandos  v.  Talbot. (z*) 

In  that  case  Lord  King  said: — (27) 

It  is  the  custom  of  the  country  that  makes  some  trees 
timber,  which  in  their  nature,  generally  speaking,  are  not 
so,  as  Horse  Chestnut  and  Lime  trees,  so  of  Birch,  Beech 
and  Asp,  and  as  to  pollards,  notwithstanding  what  is 
said  in  Plowd.  470,  in  the  case  of  Soby  v.  Molyns,  that 
these  are  not  timber,  and  that  tithes  are  to  be  paid  of 
their  loppings  (which  could  not  be  if  pollards  were 
timber),  yet  if  the  bodies  of  them  be  sound  and  good,  I 
incline  to  think  them  timber,  secus  if  not  sound,  they  being 
in  such  case  fit  for  nothing  but  fuel. 

With  regard  to  the  Walnut  trees,  it  was  said,  in 
argument,  that  though  they  might  be  valuable  in 
themselves,  yet  since  the  Duke,  by  the  articles,  was 
only  to  pay  for  the  timber,  therefore  Walnut  trees 
were  not  to  be  valued,  which  rule  would  also  extend 
to  young  saplings  or  trees  called  titters,  though  all 
these  might  in  time  to  come  be  timber.  As  to  these 
Walnuts,  Lord  King  said: — - 

If  a  timber  tree  which  may  not  be  worth  £3  or  £4  shall 
be  valued  or  paid  for  in  the  purchase,  why  not  Walnut 
trees,  some  of  which  may  be  worth  £10,  £20  and  even 
£50  apiece  ?  However,  as  these  trees  seem  to  be  of  con¬ 
siderable  value,  unless  the  parties  can  agree  among  them¬ 
selves  to  lump  the  valuation,  and  as  it  is  the  custom 
of  the  country  which  ascertains  what  are  timber  trees, 


(«*)  (1731)  2  P.  Wms.  600. 
12ft)  Ibid.,  at  pp.  605-006. 
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making  some  to  be  esteemed  such,  which,  in  their  nature, 
generally  speaking,  are  not,  especially  in  countries  where 
timber  is  scarce,  I  shall  direct  an  issue  to  try  whether 
any,  and  which,  of  these  trees  are,  by  the  custom  of  the 
country,  to  be  accounted  timber. 

Text  Book  Definitions  of  “  Timber.” 

The  meaning  of  the  word  timber  is  well  summed 
up  in  “  Coke  upon  Littleton,”  which  must  be  re¬ 
garded  as  the  leading  work  upon  the  law  of  those 
early  days. 

Lord  Coke  there  says: — (a) 

Timber,  which  we,  in  Latin,  term  maremium  or  mares- 
nium  or  maresmium,  it  is  good  to  fetch  both  of  them  from 
the  original.  Firstly,  timber  is  a  Saxon  word;  secondly, 
maremium  is  derived  from  the  French  word  marreim  or 
marrein,  which  properly  signifieth  timber.  .  .  .  Oak, 

Ash  and  Elm,  these  be  timber  trees  in  all  places. 

Also  in  countries  where  timber  is  scant,  and  Beeches  or 
the  like  are  converted  to  building  for  the  habitation  of 
man  or  the  like,  they  are  all  accounted  timber.  Beech  or 
Whitethorn  may  be  timber  by  the  custom  of  the  country. (6) 

The  law  with  regard  to  what  is  timber,  as  shown 
in  Lord  Coke's  time,  differs  but  very  slightly  from 
one  of  the  latest  rulings  upon  the  subject. 

Sir  George  Jessel,  M.R.,  in  the  important  case  of 
Homy  wood  v.  Homy  wood,  (c)  stated  the  law  as 
follows :  — 

The  question  of  what  is  timber  depends  first  on  general 
law,  that  is,  the  law  of  England ;  and,  secondly,  on  the 
special  custom  of  a  locality.  By  the  general  law  of 
England,  Oak,  Ash  and  Elm  are  timber,  provided  they  are 
of  the  age  of  twenty  years  and  upwards ;  provided  also 


(a)  Co.  Litt.  53o. 

( b )  Co.  Litt.  53 a.  note  10  Palmer's  Case. 

(c)  (18741  L.R.  18  Eg.  306. 
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that  they  are  not  so  old  as  not  to  have  a  reasonable  quantity 
of  useable  wood  in  them,  sufficient,  according  to  a  text 
writer,  ( d )  to  make  a  good  post.  Timber,  that  is,  the  kind 
of  tree  which  may  be  called  timber,  may  be  varied  by  local 
custom.  There  is  what  is  called  the  custom  of  the 
country,  that  is,  of  a  particular  county  or  a  division  of 
a  county,  and  it  varies  in  two  ways.  First  of  all,  you  may 
have  trees  called  timber  by  the  custom  of  the  county — Beech 
in  some  counties,  Hornbeam  in  others,  and  even  White¬ 
thorn  and  Blackthorn — and  many  other  trees  are  considered 
timber  in  peculiar  localities,  in  addition  to  the  ordinary 
timber  trees.  Then,  again,  in  certain  localities,  arising 
probably  from  the  nature  of  the  soil,  trees  of  even  twenty 
years  old  are  not  necessarily  timber,  but  may  go  to  twenty- 
four  years,  or  even  to  a  later  period,  I  suppose,  if  neces¬ 
sary  ;  and  in  other  places  the  test  of  when  a  tree  becomes 
timber  is  not  its  age,  but  its  girth.  These,  however,  are 
special  customs. 

It  may  be  noted  that  in  Lord  Coke's  statement 
it  is  mentioned  that  where  Beeches  or  the  like  are 
converted  to  buildings  for  the  habitation  of  man, 
or  the  like,  they  are  all  accounted  timber.  On  the 
ground  of  being  used  for  constructing  or  repairing 
buildings,  or  of  not  being  liable  for  tithes,  various 
trees  have  been  held  to  be  timber  locally. 

In  Cruise's  Digest,  another  work  of  authority 
of  later  date,  it  is  stated  that  Birch  trees  are  con¬ 
sidered  timber  in  Yorkshire  and  Cumberland; 
Beech,  Cherry  and  Aspen  in  Buckinghamshire;  in 
some  places  Whitethorn,  Holly,  Blackthorn,  Horse 
Chestnut,  Lime,  Yew,  Crab  and  Hornbeam;  in 
other  districts  pollards  or  other  trees  which  have 
been  lopped  are,  contrary  to  general  estimation, 
also  considered  timber. (e) 


(d)  “Gibbons  on  Dilapidation?,”  and  see  Manwood’s  Case,  (1573) 
Moore  101. 

(e)  Mr.  White’s  edition,  Vol.  I.,  p.  116. 
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Perhaps  the  most  recently-revised  work  is  the 
section  dealing  with  the  subject  in  Woodfall’s 
“  Law  of  Landlord  and  Tenant.”  (/)  The  first 
paragraphs  read  as  follows:  — 

By  the  term  Umber  is  meant  properly  such  trees  only  as 
are  lit  to  be  used  in  building  and  repairing  houses ;  thus, 
Oak,  Ash  and  Elm  trees  are  considered  timber  in  all  places, 
and  under  whatsoever  circumstances  they  are  grown.  But 
only  trees  of  not  less  than  six  inches  in  diameter  or  two 
feet  girth  (allowing  for  irregularities  of  shape)  appear  to 
be  reckoned  or  considered  as  timber. 

Many  descriptions  of  trees,  which  are  not  generally 
considered  as  timber,  are  so  in  some  places  by  the  custom 
of  the  country,  being  there  used  for  the  purpose  of  build¬ 
ing  ;  thus,  it  has  been  laid  down  that  Horse  Chestnuts, 
Limes,  Birch,  Beech,  Ash,  Walnut  trees  and  the  like  may, 
under  such  circumstances,  be  deemed  timber ,  and  are  there¬ 
fore  protected  by  the  law  as  such. 

The  rest  of  the  article  on  what  is  timber  deals 
with  the  cases  on  Beech,  Birch,  Willow  and  pollards, 
and  cites  one  case  on  pollards  (which  has  not  pre¬ 
viously  been  dealt  with),  where,  in  an  action  to 
recover  the  value  of  pollards  under  the  description 
of  timber  and  timberlike  trees ,  the  plaintiff  was 
successful,  (g) 

Girth  as  a  Test  for  “  Timber.” 

In  the  above  extract  attention  may  be  directed  to 
the  point  of  trees  being  timber  according  to  diameter 
or  girth.  This  is  a  very  usual  custom  with  timber 
merchants  and  surveyors,  but  its  legal  authority 
apparently  rests  upon  the  case  of  Whitty  v.  Lord 
Dillon  (h)  there  quoted. 


(?)  19th  edition  by  W.  H.  Aggs,  M.A.,  LL.1I.,  dated  October,  1912,  p.  735. 

( g )  Rabbett  v.  Raikes,  (1803)  Suffolk  Summer"  Assizes,  cor.  Macdonald 
C.B. 

(ft)  (1860)  2  F.  &  F.  67. 
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This  was  an  action  brought  by  a  land  sur¬ 
veyor  to  recover  his  fees  for  making  a  valuation  of 
timber  at  the  request  of  a  tenant  for  life  who 
wanted  to  sell  the  timber — “  every  stick  of  it.” 
Lord  Dillon  engaged  Whitty  to  value  the  timber 
roughly,  for  a  fee  to  be  calculated  at  a  certain 
rate  per  cent.,  and  gave  him  a  written  order  to 
that  effect.  The  valuation  was  made  of  all  sorts 
of  trees,  and  was  divided  into  large  and  small  sizes. 
One  of  the  witnesses  for  the  plaintiff  stated  that 
timber  meant  strictly  trees  of  six  inches  diameter, 
or  two  feet  in  girth  (allowing  for  irregularities  in 
shape),  and  that  a  simple  order  to  “  value  the 
timber  ”  on  an  estate  would  be  so  construed. 
Cockburn,  Chief  Justice,  said  he  was  not  aware 
that  he  should  be  able  to  say  what  is  the  meaning 
of  the  word  timber,  or  that  it  had  any  legal  mean¬ 
ing  as  regarded  a  particular  size  of  wood,  unless 
evidence  was  given  to  show  the  sense  in  which  the 
word  is  generally  used.  He  did  not  see  that  the 
plaintiff’s  evidence  at  all  varied  the  sense  in  which, 
according  to  the  defendant’s  evidence,  the  term 
timber  is  usually  understood. 

The  discussion  all  tended  to  decide  what  was 
the  meaning  of  the  word  timber,  as  used  between 
the  parties  on  the  particular  occasion.  The  defence 
was  that  the  valuation  was  not  a  valuation  of 
timber  at  all;  that  it  was  not  what  the  defendant 
had  desired  or  ordered ;  and  that,  not  only  on  that 
account  but  also  as  being  grossly  incorrect,  it  was 
wholly  worthless  and  was  rejected  as  being  so. 

Cockburn,  C.J.,  said,  in  summing  up,  to  the 
jury :  — 
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The  great  question  is,  What  is  the  meaning  of  the  word 
“timber”  as  used  by  the  parties?  .  .  .  Did  the  de¬ 

fendant  leave  the  plaintiff  to  understand  that  the  whole  of 
the  wood  was  to  be  valued,  or  only  the  timber  properly  so 
called  ? 

The  verdict  was  for  the  defendant  (Lord  Dillon). 

The  suggestion  that  the  legal  definition  of  timber 
was  in  any  way  affected  in  this  case  by  the  girth 
of  the  trees  rested  merely  on  the  evidence  of  one  of 
the  witnesses,  and  was  not  accepted  by  the  Judge 
as  proving  a  special  local  custom,  which  alone 
could  modify  the  general  rule. 

In  Ilonyicood  v.  Honyicood ,  (i)  Sir  George  Jessel, 
M.R.,  said: — “In  other  places  the  test  of  when  a 
tree  is  timber  is  not  its  age,  but  its  girth.  These, 
however,  are  special  customs.” 

A  reference  for  the  above  statement  that  the 
girth  of  a  tree  may  determine,  whether  or  not  it 
is  timber,  is  given  as  Smythe  v.  Smythe.(j )  This 
was  an  action  against  a  tenant  for  life  with¬ 
out  impeachment  of  waste  for  an  injunction  against 
felling  timber  or  other  trees  unfit  to  be  cut  or 
felled  in  a  due  course  of  cutting  or  felling,  or  not 
come  to  maturity  and  fit  to  be  cut  as  timber.  In 
the  affidavits  in  support  of  the  motion  it  was  said 
that  the  defendant  had  marked  all  trees,  however 
young,  that  could  be  sold;  and  if  they  were  cut 
irreparable  loss  would  ensue,  and  the  saplings  left 
would  perish.  The  affidavits,  in  reply,  stated  that 
a  very  small  proportion  of  the  oak  trees,  marked 
to  be  felled,  measured  less  than  nine  cubical  feet, 
and  that  no  injury  would  ensue.  Lord  Eldon 
said :  — 


(O  (1874)  18  Eq.  306. 

(;)  (1818)  2  Swanst.  251. 
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If  the  trees  are  so  far  advanced  as  to  become  timber,  the 
tenant  may  cut  them  down,  though  they  are  in  a  state 
to  thrive,  and  though  cutting  them  down  would  injure 
the  saplings.  It  is  not  sufficient  to  state  that  this  is  a 
thriving  wood  ;  it  must  be  thriving  wood  not  fit  for  the 
purposes  of  timber.  I  cannot  determine  whether  a  tree 
measuring  less  than  nine  cubic  feet  is  or  is  not  fit  for 
purposes  of  timber. 

He  refused  an  injunction. 

There  is  certainly  nothing  in  this  case  to  show 
any  judicial  decision  as  to  girth  being  a  test  of 
whether  or  no  a  tree  is  timber.  ( k ) 

After  a  careful  consideration  of  these  cases,  it 
is  submitted  that  there  is  no  true  legal  ground 
shown  by  them  for  holding  that  girth  is  a  test  for 
timber. 


General  Observations. 

It  is  worthy  of  remark  that  no  coniferous  tree 
has  ever  been  held  to  be  a  timber  tree,  nor  is  it 
underwood.  In  a  case  where  Firs  and  Larches  were 
planted  with  Oaks  for  the  purpose  of  sheltering  the 
latter,  such  Firs  and  Larches  were  thinned  from  time 
to  time,  and  the  greater  part  of  the  wood  was  used 
in  the  erection  of  buildings.  It  was  held  that 
such  Larches  were  not  rateable  as  saleable  under¬ 
wood  under  43  Eliz.  c.  2,  and  that  they  were  not 
underwood  at  all. (7)  In  this  case  it  was  said:  — 

Of  all  plantations,  Fir  is  perhaps  the  least  valuable,  being 
chiefly,  I  believe,  intended  for  protection  rather  than 
profit.  The  Oak  and  Ash  were  the  most  valuable,  (m) 


(k)  Sec  also  Aubrey  r.  Fisher,  (1809)  10  East  446,  supra,  p.  26  (where 
the  age  of  Beech  and  not  the  size  was  held  to  be  the  reason  for  its  being 
classed  as  timber). 

( l)  R.  r.  Ferrybridge,  (1823)  1  B.  &  C.  375. 

(m)  Per  Bayley.  J.,  at  p.  384. 

D 


34 


LAW  OF  FORESTRY. 


In  a  much  more  recent  case  it  was  said:  — 

It  has  been  repeatedly  decided  in  this  and  other  Courts 
that  Larch  trees  are  not  timber.  They  are  not  subject  to 
the  same  rules  that  timber  trees  are.  There  is  this  pecu¬ 
liarity  as  regards  Larch  plantations,  that  you  cannot  leave 
what  is  called  the  stool  to  throw  uj)  future  shoots,  which 
may  form  th?  subject  of  cutting  from  time  to  time  after¬ 
wards,  but  when  once  cut  there  is  an  end  of  them ;  there 
is  no  second  growth  from  the  old  stool,  (n) 

The  reason  for  coniferous  trees  not  being  con¬ 
sidered  timber  would  therefore  appear  to  be,  firstly, 
that  it  has  been  held  in  the  Courts  that  they  are 
not  timber ;  secondly,  that  their  value  is  rather  low; 
thirdly,  that  they  are  not  used  for  the  building 
and  reparation  of  houses;  and  fourthly,  that  they 
will  not  grow  from  stools. 

The  first  reason  by  itself  is  sufficient,  and  the 
law  as  it  stands  can  only  be  amended  by  statute. 
The  second  reason  is  only  partially  true  at  the 
present  time,  for  nowadays  many  coniferous  species 
pay  to  grow  far  better  than  Oak.  The  third  reason  is 
now  entirely  untrue,  for,  with  the  exception  of  the 
window  and  door  sills,  which  should  be  of  Oak, 
all  the  woodwork  in  an  ordinary  house  is  of  coni¬ 
ferous  timber.  The  fourth  reason  seems  to  be  a 
good  one  for  not  considering  them  underwood,  but 
no  reason  at  all  for  not  considering  them  timber. 
Moreover,  it  does  not  apply  to  all  species  of  coni¬ 
ferous  trees,  (o) 

It  may  be  objected  that  it  is  imported  coniferous 
wood  which  is  used  for  building  purposes,  and  not 


(n)  In  re  Harrison's  Trust,  U884)  28  Ch.D.  220  :  per  Baggallay,  L.J., 
at  p.  227. 

to)  For  instance,  the  Californian  Redwood  (Sequoia  Sempervirens) 
grows  freely  from  stools  in  Britain. 
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English  wood,  and  it  must  be  admitted  that  this 
is  generally  so ;  but  it  is  nevertheless  a  fact  that 
•on  several  estates  the  wood  of  English  coniferous 
trees  is  converted  and  used  for  building.  For 
instance,  on  an  estate  in  Hampshire,  locally  grown 
Scots  Pine  is  extensive^  used  for  the  constructional 
work  of  farm  buildings,  farmhouses  and  cottages, 
■and  occasionally  for  residences  costing  from  £1,000 
to  £1,500;  Larch,  Corsican  Pine  and  Douglas  Fir 
being  also  used.  In  many  parts  of  England  Larch 
is  used  for  fences,  gates  and  railway  sleepers.  It 
may  also  be  remarked  that  the  reason  for  Birch 
being  held  timber  in  Cumberland  was  that  it  was 
used  and  serviceable  for  sheep  houses,  cottages  and 
•other  mean  buildings,  ( p )  while  the  statement  that 
such  wood  a«s  serveth  for  building  and  other  pur¬ 
poses  of  a  high  nature  and  not  only  for  fuel  is 
•pros  bois,”(p)  must  surely  refer  to  other  purposes 
than  building.  It  would  .seem,  therefore,  that  if 
it  could  be  proved  that  it  was  the  custom  in  any 
•district  regularly  to  use  Larch  or  other  English 
•coniferous  wood  for  building  or  repairing  dwelling 
houses  and  other  buildings,  and  possibly  even  for 
fencing,  railway  sleepers  and  the  like,  that  a  good 
•case  might  be  presented  for  asking  the  Courts  to 
raise  coniferous  wood  to  the  dignity  of  timber. 

Researches  are  now  being  conducted  by  the 
University  of  Cambridge  School  of  Forestry  as 
to  the  durability  of  English  timbers  suitable  for 
outside  work ;  the  comparative  value  of  the  different 


(p)  Countess  of  Cumberland’s  case,  (1611 )  Moore  812. 
(?)  Foster  &  Peacock  v.  Leonard,  (1582)  Cro.  Eliz.  1. 
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timbers  suitable  for  building  work— (i.)  for  car¬ 
pentry;  (ii.)  for  joinery  and  decoration;  and  upon 
various  other  lines. 

The  School  of  Forestry  is  asking  for  supplies- 
of  all  the  most  important  species  of  timber  which 
are  or  can  be  grown  in  this  country.  The  follow¬ 
ing  is  a-  list  of  those  they  wish  to  include:  — 

Coniferous  Trees. 

Scots,  Corsican,  Maritime,  Weymouth  and  Monterey 
Pines. 

European  and  Japanese  Larches. 

Douglas  Fir. 

Common  and  Sitka  Spruces. 

Silver  Fir. 

Cedar  of  Lebanon  and  Mount  Atlas  Cedar. 

Giant  Thuya. 

Monterey  and  Sitka  Cypress. 

Broad-leaved  Trees. 

Pedunculate  and  Sessile  Oak. 

Beech. 

Sweet  Chestnut. 

Elm  (two  kinds). 

Acacia. 

Birch  (two  kinds). 

Common  and  Black  Walnuts. 

Sycamore. 

Norway  Maple. 

Plane. 

Ash. 

Horse  Chestnut. 

Hawthorn. 

Popularly,  the  wood  of  all  these  trees  would  be 
regarded  as  timber  if  of  sufficient  size;  but  it  will 
be  seen,  from  the  foregoing  remarks,  how  few  cf 
them  are  at  present  timber  from  a  legal  standpoint. 

It  is  submitted  that  the  legal  definition  of  timber, 
as  explained  in  this  chapter,  is  entirely  unsatisfac¬ 
tory,  and  could  be  amended  with  advantage. 


CHAPTER  II. 


TIMBER  ESTATES,  (a) 

The  doctrine  of  timber  estates  is  one  which  has 
been  established  chiefly  by  modern  authorities. 
The  most  important  cases  upon  it  are  Honywood 
v.  Honywood  (b)  and  Daslncood  v.  Magniac.  (c) 

In  the  first  of  these  cases  Sir  George  Jessel,  M.R., 
in  pointing  out  the  distinction  between  timber 
estates  and  other  estates,  said:  — 

The  reason  for  the  distinction  is  this — that  as  cutting  the 
timber  is  the  mode  of  cultivation,  the  timber  is  not  to  be 
kept  as  part  of  the  inheritance,  but  part,  so  to  say,  of 
the  annual  fruits  of  the  land,  and  in  these  cases  the  same 
kind  of  cultivation  may  be  carried  on  by  the  tenant  for 
life  that  has  been  carried  on  by  the  settlor  on  the  estate, 
and  the  timber  so  cut  down  periodically  in  due  course  is 
looked  upon  as  the  annual  profits  of  the  estate,  and, 
therefore,  goes  to  the  tenant  for  life. 

In  the  first  stage  of  Dashwood  v.  Magniac  (c) 
Mr.  Justice  Chitty,  referring  to  Sir  George  Jes set’s 
remarks  in  Honywood  v.  Honywood,  said:  — 

I  will  make  some  observations  on  the  reasons  and  the 
principle  on  which  the  exception  of  a  timber  estate  appears 
to  be  founded.  If  the  law  be  as  stated,  its  operation  is 
highly  beneficial  to  landowners  in  general,  and  it  commends 
itself  to  good  sense.  It  enables  each  successive  person  in 
enjoyment  to  take  the  reasonable  profits,  and  no  more  than 
the  reasonable  jnofits,  of  the  woods.  Waste  is  the  destruc- 


(a)  See  p.  15.  supra. 

(b)  (1874)  18  Eij.  300. 


(<0  U891) Ch.  306. 
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tion  of  the  inheritance — that  is  the  principle.  The  wood 
itself  is  not  destroyed,  but  maintained,  and  it  is  so  main¬ 
tained  as  to  give  the  largest  yield  of  timber  in  perpetuity. 
The  doctrine  has  some  analogy  to  what  is  called  “  amelio¬ 
rative  waste.”  The  lav?  on  the  subject  is  less  harsh  and 
more  reasonable  than  it  would  appear  to  have  been  in 
Lord  Coke’s  time,  (d) 

Mr.  Justice  Chitty  further  remarked (e)  that:  — 

The  Master  of  the  Rolls  did  not  specify  the  authorities  by 
which  the  exception  of  the  timber  estate  had  been  estab¬ 
lished.  Possibly  he  had  in  his  mind  some  decisions  which 
were  not  reported.  Of  tire  reported  modern  decisions  he 
probably  was  referring  (amongst  others)  to  Ferrand  v. 
Wilson,  (/)  Bateman  v.  Hotchkin,  ( g )  Bagot  v.  Bagot  (h } 
and  Earl  Cowley  v.  Wellesley,  (i) 

A  perusal  of  the  cases  mentioned  by  Mr.  Justice 
Chitty  is  not  very  enlightening  upon  the  subject. 
Ferrancl  v.  Wilson  (j)  is  a  very  involved  case, 
dealing  with  many  questions,  chiefly  as  to  the 
validity  of  an  unlimited  power  to  trustees  to  cut 
timber.  The  term  timber  estate  is  frequently  men¬ 
tioned  in  it  by  Vice-Chancellor  Wigram,  and  so 
was  evidently  a  term  well  known  at  that  time.  He 
points  out  in  his  judgment  the  fallacy  of  applying 
to  a  timber  estate  observations  which  apply  only  to 
a  single  tree,  and  he  treats  the  profits  derived  from 
a  timber  estate  as  annual  or  ordinary  profits  of  the 
estate.  His  words  were  as  follows:  — 

Timber  upon  parts  of  an  estate  must,  for  the  present 
purpose,  be  considered  and  treated  in  the  same  way  as  it 
would  be  in  the  case  of  a  timber  estate.  .  .  .  The  owner 

of  a  timber  estate  buys  it  with  reference  to  an  annual 


id)  (1S7-0  18  Eq.  30?,  at  p.  337. 

(e)  Ibid.,  at  p.  328., 

(/)  (1845)  4  Hare  344  :  15  L.J.  Ch.  41-48. 
(?)  (1862)  31  Beav.  486  ;  32  L.J.  Ch.  6. 
(ft)  (1863)  32  Beav.  509  :  33  L.J.  Ch.  116. 

( i )  (1866)  35  Beav.  635  ;  L.R.  1  Eq.  656. 
O')  See  note  (/)  supra. 
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return,  as  much,  as  he  does  an  estate  not  having  timber 
on  it.  He  can  tell  what  rent  by  the  year  he  gets  from 
his  woods  with  as  much  exactness  as  from  any  other  part 
of  his  estate  ( k ). 

Bateman  v.  Hotchkin  ( l )  was  a  case  of  a  windfall 
of  trees,  and  Lord  Romilly  said:  — 

The  tenant  for  life  is  entitled  to  have  the  benefit  of  the 
sale  of  all  such  trees  felled  by  the  wind  as  he  would  be 
entitled  to  cut  himself,  and  to  all  fair  and  proper  thin¬ 
nings,  and  to  all  coppices  cut  periodically  in  the  nature 
of  crops.  There  must  be  an  inquiry  to  ascertain  what  part 
of  the  fund  is  derived  from  timber  or  cuttings  of  that 
description. 

In  an  earlier  stage  of  the  same  case  he  appears 
to  have  directed  that  the  produce  of  the  sale  should 
be  invested  and  the  interest  paid  to  the  tenant  for 
life.  Whether  by  the  rule  given  above  he  meant 
to  refer  to  trees  not  timber,  such  as  Fir  trees 
planted  for  protection,  of  which  there  were  many, 
or  to  the  thinning  of  timber  trees  growing  in  plan¬ 
tations,  would  appear  to  be  doubtful. 

Bagot  v.  Bagot  ( m )  was  a  case  in  which  the 
rights  as  between  tenant  for  life  impeachable  of 
waste,  and  the  remainderman  for  life  or  in  tail 
were  much  considered.  The  same  Judge  (Lord 
Romilly  remarked: — - 

It  does  not  necessarily  follow  that  all  cutting  of  timber 
is  waste.  In  many  places  Oak  coppice  is  felled  regularly 
every  sixteen  or  eighteen  years,  leaving  poles  which  are 
cut  regularly  every  second  fall,  that  is,  every  thirty-two  or 
thirty-six  years.  This  timber  would,  I  apprehend,  con¬ 
stitute  the  fair  profits  of  the  land  to  which  the  tenant 
for  life  would  be  entitled.  So  also,  I  apprehend  that 
proper  and  regular  thinning  of  a  wood  for  the  jmrpose 
of  improving  the  rest  of  the  trees  within  certain  limits 
would  not  amount  to  waste.  In  one  case,(n)  Knight 

(A)  (1845)  -I  Hare,  at  p.  87 4 .  (r/i)  (18G3)  32  Beav,  509. 

(1)  (1862)  31  Beav.  486.  («)  Pidgeley  r.  Rawling,  (1845)  2 Coll.  275. 
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Bruce,  L.J.,  held  that  the  cutting  of  Larch  trees  twenty- 
years  old  for  this  purpose  was  legitimately  done  by  the 
tenant  for  life,  and  did  not  amount  to  waste,  (o) 

It  may  once  more  be  pointed  out  that  Larch  trees 
are  not  timber.  Further,  it  is  noticeable  that  in  this 
ease  it  was  held  that  the  produce  of  some  Oak 
windfalls  was  directed  to  be  invested,  and  held  not 
to  belong  to  the  tenant  for  life. 

The  case  of  Earl  Cowley  v.  Wellesley  (p)  appears, 
at  first  sight,  to  be  most  helpful.  In  that  case  the 
owner  of  woodlands  had  been  accustomed  every  year 
to  cut  twenty  acres  of  twelve  years’  growth  of  the 
underwood,  and  also  such  of  the  trees  on  the  same 
ground  as  were  likely  to  obstruct  and  prejudice 
the  growth  of  the  timber.  It  was  held  that  the 
tenant  for  life  was  entitled  to  the  produce  of  both 
the  underwood  and  trees  cut  according  to  that 
custom.  In  another  part  of  the  property  there  had 
been  no  regular  thinnings,  and  it  was  held  that 
when  thinnings  were  made  in  a  wood  not  previ¬ 
ously  thinned,  and  where  the  timber  was  not  cut 
in  the  ordinary  course,  the  produce  must  be  treated 
as  capital  and  not  as  income. 

The  first  pan  of  this  case  would  appear  to  sub¬ 
stantiate  the  doctrine  of  the  timber  estate,  but  it 
was  said  by  Sir  George  Jessel,  M.R.,  in  Iionywood 
v.  Iionywood  (q),  that  he  had  sent  for  the  special 
case,  and  it  appeared  that  the  thinnings  on  the 
Wiltshire  estates  were  young  plantations  and  not 
properly  timber  at  all. 


<o)  Bagot  v.  Bagot.  (1863)  32  Beav.  509.  at  p.  513. 
(p)  (1866)  35  Beav.  636 ;  L.R.  1  Eq.  656. 

(Q)  (1874)  18  Eq.  306. 
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All  four  cases,  therefore,  do  not  appear  to  be 
very  illuminating,  and  Lord  Justice  Kay,  in  dis¬ 
senting  from  the  judgment  of  the  other  Lord  Jus¬ 
tices  in  Dashwood  v.  Magniac,{r)  said,  as  to  F er¬ 
rand  v.  Wilson, (s)  and  Vice-Chancellor  Wigram's 
judgment  therein:  — 

There  is  not  in  his  language  the  least  intimation  that  the 
law  would  give  to  a  limited  owner  of  such  an  estate  any 
larger  power  of  cutting  timber  than  it  would  upon  any 
estate  which  was  not  a  timber  estate. 

He  said  that  Bateman  v.  Hotchkin  ( t )  was  “  per¬ 
fectly  useless  as  an  authority  that  the  tenant  for 
life  is  entitled  to  timber  which  has  been  taken  as 
thinnings,”  that  Bagot  v.  Bagot,  (it)  considering 
what  was  done  on  appeal,  “  is  of  no  importance,” 
and  that  Earl  Coiclcy  v.  Wellesley,  (v)  like  the  last 
two,  “  has  no  reference  to  the  property  being  a 
timber  estate ,”  and  that  it  seemed  to  him  impos¬ 
sible  to  treat  this  case  as  an  authority  that  a 
limited  owner  is  at  liberty  to  cut  timber — that  is, 
Oak,  Ash  and  Elm  trees,  more  than  twenty  years 
old — because  it  has  been  usual  to  thin  the  woods 
upon  the  estate  by  similar  cuttings. 

Dashwood  v.  Magniac. 

The  principle  of  the  doctrine  of  timber  estates 
has,  however,  been  decided  in  the  case  of  Dashwood 
v.  Magniac,  ( r  )  where  it  was  most  strongly  urged 


( r )  (1891)  3  Ch.  306. 

(s)  (1815)  4  Hare  344. 

(t)  (1862)  31  Beav.  486. 

(m)  (1863)  32  Beav.  509  (this  case  was  compromised  with  the  approba¬ 
tion  of  the  Lord  Chancellor). 

(e)  (1866)  35  Beav.  636. 
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that  the  proceeds  of  the  thinnings  of  timber  trees 
should  be  invested  and  the  income  only  paid  to  the 
tenant  for  life  who  was  impeachable  of  waste,  the 
next  tenant  unimpeachable  of  waste  being  entitled 
to  the  corpus,  (w) 

The  Court  of  Appeal  held  (Kay,  L.J.,  dissenting) 
that  the  tenant  for  life  impeachable  for  waste  was 
entitled  to  take  the  proceeds  of  the  sale  of  the 
timber  trees  properly  cut  as  part  of  the  rents  and 
profits  of  the  land.  To  appreciate  this  case  the 
system  on  which  the  trees  were  grown  and  the 
circumstances  of  the  case  need  a  little  explanation. 

The  estate  was  situate  in  Bucks,  where  Beech  is- 
timber.  The  system  of  growing  Beech  on  the 
Chiltern  Hills  is  what  is  known  as  the  selection 
system.  Under  that  system  Nature  is  closely  fol¬ 
lowed.  The  trees  covering  the  ground  are  of  all 
ages ;  the  largest  ones  are  removed,  and  young  ones, 
naturally  regenerated,  take  their  place.  Every  year 
some  part  of  the  woods  is  gone  through,  the  largest 
trees  removed,  and  thinnings  of  all  ages  made  as 
is  necessary  to  allow  of  the  most  satisfactory  growth. 
It  is  the  custom  throughout  the  district  to  treat  the 
woods  in  this  way. 

Lady  Dash  wood,  who  was  a  tenant  for  life  im¬ 
peachable  of  waste,  cut,  during  her  life,  large 
quantities  of  timber  said  to  be  of  the  total  value  of 
more  than  fifty  thousand  pounds.  After  her  death 
the  succeeding  owner  brought  the  action  against  her 
executors  for  an  account  and  payment  of  what 
should  be  found  due. 


(»')  Gent  v.  Harrison,  (1859)  Job.  517,  523;  Lowndes  v.  Norton,  (1877> 
6  Ch.D.  139. 
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A  very  long  judgment  was  read  by  Lord  Justice 
Lindley,  and  another  by  Lord  Justice  Bowen,  in 
which  the  following  occurs:  — 

The  woods  in  question  had,  from  a  date  prior  to  the- 
beginning  of  the  present  century,  been  managed  upon  the 
system  of  annual  felling,  and  while  so  treated  had  con¬ 
stituted  an  annual  income  to  their  owner  of  between 
one  thousand  five  hundred  pounds  and  two  thousand  pounds- 
a  year.  They  had  been  thus  dealt  with  from  beyond 
the  time  of  living  memory,  in  accordance  with  a  usage, 
so  far  as  Beech  is  concerned,  long  prevalent  in  those 
parts,  where  large  Beech  woods  and  timber  trees  in  such 
woods  are  farmed  as  farmers  ordinarily  cultivate  their 
crops,  a  plan  which  not  only  secures  a  large  and  yearly 
pecuniary  return,  but,  so  far  as  the  Beech  woods  are 
concerned,  is  actually  necessary  to  their  nurture.  Can 
it  reasonably  be  supposed  that  the  testator  meant  to 
paralyse  the  culture  of  his  woods,  which  had  been  going 
on  at  the  testator’s  death  for  sixty  or  seventy  years  at 
least,  to  subvert  the  whole  arrangement  and  system  that 
had  been  followed  by  himself  and  his  predecessors,  to 
condemn  to  sterility  a  source  of  large  annual  profit,  and 
to  reduce  the  money  value  of  his  estate  by  little  less  than 
two  thousand  pounds  a  year,  and  to  do  all  this  for  no  pur¬ 
pose  whatever,  and  with  no  advantage  to  the  remaindermen 
that  can  be  stated  or  imagined  ?  .  .  .  He  must  have 

meant  his  woods  to  be  enjoyed  in  the  accustomed  way,  and 
to  be  cultivated  as  they  have  been  cultivated  all  through 
the  century.  The  instance  to  which  the  legal  principle  is 
now,  for  the  first  time,  adapted  by  this  Court  may  be 
new,  but  the  principle  is  old  and  sound  ;  and  the  English 
law  is  expansive  and  will  apply  old  principles,  if  need 
requires  it,  to  new  contingencies. (y) 

In  re  Trevor-Battye  Settlement. 

A  recent  case  touching  upon  the  subject  is 
one  where  the  trustees  of  ft  marriage  settlement, 
in  pursuance  of  a  power  to  invest  personalty  belong¬ 
ing  to  the  wife  in  real  estate,  had  purchased  an 


(!/)  (1891)  3  Ch„  at  p.  303. 


44 


LAW  OF  FORESTRY. 


estate  in  Bucks  comprising  a  large  quantity  of 
beecli  wood.  The  trustees,  in  accordance  with  the 
course  of  management  usual  in  the  neighbourhood, 
had  cut  a  number  of  older  trees  to  leave  room  for 
the  growth  of  younger  ones.  The  question  arose 
as  to  whether  the  money  should  be  invested,  or 
whether  it  should  be  paid  to  the  tenant  for  life  as 
rents  and  profits  of  the  land.  It  was  held  that  the 
net  proceeds  of  the  sale  of  the  trees,  after  paying- 
costs  of  replanting  and  repairing  the  fences, 
belonged  to  the  tenant  for  life  as  profits  of  the 
land,  (r) 


Observations  on  the  Doctrine  of  Tiiiber 
Estates. 

Xot withstanding  the  above  cases,  the  doctrine  of 
timber  estates  would  appear  to  be  still  one  of  some 
difficulty.  In  Hollywood  v.  Horny  wood,  (a)  Sir 
George  Jesse-1,  JI.R.,  held  that  the  estate  upon  which 
the  case  was  brought  was  not  a  timber  estate,  and 
his  remarks  upon  timber  estates  did  not  refer  to  it. 
Dasliwood  v.  Magniac(b )  and  In  re  Trevor- 
Batty  e(c)  both  referred  to  Beech  timber  grown  on 
the  selection  system  in  the  county  of  Bucks,  which 
is  one  of  the  few  counties  where  Beech  is  timber. 
Beech  may  be  regarded  as  the  only  tree  which  is 
grown  in  England  on  the  selection  system.  The 
doctrine  has  not,  it  would  seem,  been  applied  in 


(z)  In  re  Trevor-Battye  Settlement,  Bull  v.  Trevor-Battye,  (1912)  2  Ch. 
339  ;  81  L.J.  Ch.  018. 

(a)  (1871)  18  Eq.  306. 

(b)  (1891)  3  Ch.  306. 

(c)  (1912)  2  Ch.  339  ;  81  L.J.  Ch.  616. 
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the  case  of  any  other  system.  There  seems  to  be 
no  case  where  the  Court  has  applied  it  to  those 
trees  which  are  timber  throughout  the  country, 
namely,  Oak,  Ash  and  Elm  of  the  age  of  twenty 
years  and  upwards,  growing  in  high  forest. 

Moreover,  in  Dashioood  v.  Magnicic,  (d)  Lord  Jus¬ 
tice  Lindley  throws  doubt  upon  Sir  George  Jessel's 
remarks  in  Hollywood  v.  Iionywood, (e )  and  says:  — 

If  his  observations  are  confined  to  estates,  the  trees  on 
which,  though  timber,  may  by  virtue  of  a  local  usage  be 
cut  periodically  when  grown  in  woods,  with  a  view  to 
ensure  a  succession  of  timber,  and  to  preserve  such  woods, 
I  see  no  objection  to  dissent  from  him ;  but  if  he  intended 
to  go  further  he  may  have  gone  too  far. 

In  the  same  case,  (/)  Ivay,  L.J.,  who  dissented 
from  the  judgment  given,  examined  the  definition 
and  pointed  out  that,  literally,  the  estate  was 
described  as  one  cultivated  merely  for  the  produce 
of  saleable  timber,  and  that  if  that  means  that 
nothing  else  is  cultivated  on  the  estate  there  are 
few,  if  any,  such  estates  in  this  country.  In  his 
view  the  difficulty  of  defining  what  is  a  timber 
estate,  is  a  serious,  if  not  a  fatal,  objection  to  such 
a  modification  of  the  law.(p) 

Until  cpiite  recentty  most  British  woodlands 
have  been  regarded  mainly  as  covers  for 
game,  rather  than  from  the  purely  sylvicultural 
aspect  of  the  growth  of  timber  with  the  sole 
object  of  profit.  Recently  the  sylvicultural  aspect 


( d )  (1891)  3  Ch.  306. 

(e)  (1874)  18  Ecj.  306. 

(/)  Ibid.,  at  p.  375. 

<q)  See  also  supra ,  pp.  38-41 ;  Bateman  v.  Hotclikin.  (1862)  31  Bear.  486  : 
Bagot  v.  Bagot,  (1863)  32  Beav.  509  :  Cowley  (Earl  of)  v.  Wellesley,  (1806) 
35  Beav.  636  ;  Weld  Blundell  v.  Wolseley.  (1903)  73  L.J.  Ch.  45. 
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lias  come  to  the  front.  Huge  areas  of  coniferous 
trees  have  been  planted,  and  are  managed  upon 
sylvicultural  lines;  but,  as  these  trees  are  not 
timber ,  the  question,  of  what  is  a  timber  estate 
•does  not  affect  them.  Oak,  Ash  and  Elm  are, 
however,  also  grown  on  sylvicultural  lines,  and,  on 
estates  where  forestry  is  extensively  practised, 
the  woodlands  are  placed  upon  a  proper 
system  of  rotation.  Suppose  such  rotation  to 
be  of  eighty  years,  the.  woodlands  are  divided 
into  eighty -one  compartments,  one  of  these  will 
he  bare  during  the  year  between  felling  and 
replanting,  but  the  others  will  bear  a  crop  of  an 
■age  between  the  year  of  planting  and  eighty  years. 
‘One  eighty  -first  part  will  be  felled  every  year,  and, 
in  every  compartment,  thinnings  will  take  place  at 
proper  intervals  of  five  years,  ten  years,  fifteen 
years,  or  whatever  the  period  may  be.  There  should 
be  a  regular  annual  income  from  the  fellings  and 
thinnings,  just  as  much  as  there  is  in  Beech  woods 
managed  upon  the  selection  system,  and  forestry 
will  be  the  method  of  cultivation.  It  would  appear 
probable  that  the  doctrine  of  timber  estates  would 
apply  to  such  cases. 

Another  example  may  be  seen  in  the  Weald  of 
Kent  and  Sussex,  once  a  huge  forest  of  Oak.  On 
many  estates,  which  are  now  mainly  agricultural, 
large  areas  of  land  are  to-day  covered  with  Oak 
timber,  beneath  which  Hazel  underwood  (now  unfor¬ 
tunately  very  difficult  to  sell)  may  be  seen  growing. 
Among  the  Hazel,  young  Oak  trees  spring  up 
naturally,  and  grow  if  there  is  sufficient  light, 
.•and  if  they  are  not  destroyed.  When  the  time  comes 
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for  felling  the  Oak,  if  the  land  is  properly  protected 
from  rabbits  and  other  enemies  of  the  young  trees, 
another  crop  of  Oak  grows  up  from  the  acorns 
which  are  shed,  and  includes  any  young  Oaks  that 
may  be  growing  among  the  underwood.  If  such 
woods  should  be  managed  on  sylvicultural  lines, 
■so  that  a  regular  annual,  income  is  obtained  from 
fellings  and  thinnings,  the  question  arises  as  to 
whether  a  tenant  for  life  impeachable  for  waste 
which  are  shed,  and  includes  any  young  Oaks  that 
•of  the  rents  and  profits.  Only  a  part  of  the  estate, 
probably  a  small  part,  is  used  for  the  growth  of 
timber,  and  yet  there  might  well  be  a  regular 
annual  income  from  the  thinnings  and  fellings  of 
the  Oak  timber. 

Ash,  again,  is  another  tree'  which  is  timber 
nil  over  the  country,  and  which  in  many  parts  will 
•spring  up  naturally  on  woodland  areas  which  have 
been  felled.  It  can  be  managed  on  sylvicultural 
lines,  so  that  an  annual  income  is  obtainable  from 
the  woods.  The  same  applies  to  Scots  Pine,  Syca¬ 
more,  Norway  Maple  and  several  other  trees,  but 
these  trees  are  not  timber. 

An  action  to  decide  whether  a  tenant  for  life 
impeachable  for  waste  would  be  entitled  to  take, 
•■as  rents  and  profits,  the  annual  income  arising 
from  the  thinnings  and  fellings  of  Oak,  Ash  and 
•other  trees  which  are  timber  by  common  law  or 
custom,  or  to  any  trees  which  do  not  spring  from 
■stools  when  cut,  in  cases  where  the  woodlands  are 
grown  on  sylvicultural  lines  and  a  regular  annual 
income  is  obtained,  would  be  of  great  interest.  It 
would,  of  course,  be  necessary  to  show  that  the 
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thinnings  and  fellings  were  proper,  that  the  grow¬ 
ing  stock  was  at  least  fully  maintained,  and  that 
the  estate  was  in  no  way  depreciated  in  value. 

The  proper  interpretation  of  the  term  timber 
estate,  as  construed  in  the  legal  decisions,  as  has 
been  shown  above,  is  not  very  easy  to  follow,  but 
the  term  appears  to  be  in  far  more  general  use 
than  might  be  supposed. 

Some  correspondence  took  place  in  1911  be¬ 
tween  the  President  of  the  Royal  English  Arbori¬ 
culture!  Society  and  the  Estate  Duty  Office  with 
regard  to  the  deductions  allowable  from  the  pay¬ 
ment  of  Estate  Duty  under  Section  61  (5)  of  the 
Finance  (1909-10)  Act,  1910,  (A)  and  16  &  17  Viet, 
c.  41,  sec.  23.  (i)  The  acting  principal  clerk  of 
the  Estate  Duty  Office  then  stated  that  the  cost 
of  replanting  the  thinned-out  timber  grounds  is  not 
allowed  as  a  deduction  against  Estate  Duty  or  Suc¬ 
cession  Duty,  but  that  he  was  not  aware  of  any 
legal  decision  on  the  point. 

A  further  correspondence  resulted  in  the  Society 
receiving  the  intimation  from  the  Estate  Duty 
Office  that  “  the  expense  of  replanting  timber  sold 
and  felled  will  be  allowed  as  a  necessary  outgoing 
to  the  maintenance  of  a  timber  estate .”  (j) 

Mr.  Pratt  (the  President)  then  corresponded 
with  the  Board  of  Agriculture  and  Fisheries,  and 
requested  that  their  law  officers  should  be  asked 
to  ascertain  what  was  the  definition  of  a  timber 
estate.  Did  it  include  all  woodland  estates  over. 


(70  10  Edw.  VII.,  c.  8. 

(O  See  Quarterly  Journal  of  Forestry,  Vol  V„  pp.  148  149. 
O')  Ibid.,  Vol.  VI.,  p.  25. 
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sav,  two  acres?  Must  a  certain  proportion  be 
timber,  and  what  was  the  official  definition  of 
timber  ? 

In  their  reply,  dated  April  3rd,  1912,  the  Board 
only  answered  the  first  of  these  questions,  stating 
that  they  had  been  informed  by  the  Board  of 
Inland  Revenue  that  the  expression  timber  estate 
might  be  regarded  as  extending  to  every  estate 
upon  which  timber,  trees,  or  wood  were  growing; 
and  in  this  connection  referred  the  inquirer  to 
the  provisions  of  Section  61  (5)  of  the  Finance 
(1909-10)  Act,  1910.  (fc) 

If  this  opinion  of  the  Board  of  Inland  Revenue 
was  intended  to  represent  a  proper  legal  definition 
of  timber  estate,  it  cannot,  of  course,  be  considered 
as  of  any  value  at  all  as  such.  It  cannot  be 
regarded  as  more  than  a  popular  interpretation  of 
timber  estate,  loosely  expressed  for  the  purpose  only 
of  applying  Section  61  (5)  of  the  Finance  (1909-10) 
Act,  1910,  (1)  the  subject  of  which  gave  rise  to  the 
correspondence;  the  words  timber  estate  do  not 
occur  either  in  this  Act  or  in  the  Finance  Act, 
1912.  (m)  In  any  case,  the  interpretation  placed 
upon  words  in  a  Statute  by  a  Government  Depart¬ 
ment  can  never  be  more  than  an  opinion.  Still, 
it  is  of  interest,  and  it  is  submitted  that  new  statu¬ 
tory  definitions  of  the  words  timber  and  timber 
estate,  suited  to  the  present  position  of  landowners, 
would  be  of  value. 


(ft)  See  Quarterly  Journal  of  Forestry.  Vol.  VI.,  pp.  202-205- 
(l)  10  Edw.  VII..  c.  8. 

(nt)  2  &  3  Geo.  V-,  c.  8. 
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It  is  further  submitted  that  if  it  were  made  clear 
that  tenants  for  life  and  other  limited  owners  were 
legally  entitled  to  take,  for  their  own  advantage, 
proper  thinnings  of  trees  of  all  ages,  and  annual  or 
periodical  fellings  of  ripe  timber  upon  all  estates 
where  sylviculture  was  practised,  whatever  might 
be  the  system  on  which  the  trees  were  cultivated, 
Estate  Forestry  would  be  greatly  encouraged. 


CHAPTER  III. 


THE  OWNERSHIP  OF  TREES. 

The  general  rule  is  that  trees  standing  upon  land 
belong  to  the  owner  of  the  land,  and,  if  he  is 
entitled  in  fee1,  without  limitation,  (a)  he  can  do 
what  he  pleases  with  them;  provided,  firstly,  that 
they  are  not  protected  by  any  forestal  rights  of  the 
Crown;  secondly,  that  they  do  not  serve  to  keep 
up  the  banks  of  rivers  in  which  others  are  inter¬ 
ested,  and  which  would  be  injured  if  such  trees  were 
removed. 

Where  there  is  any  doubt  as  to  the  ownership 
of  the  land,  or  where  there  are  various  parties 
having  interests  in  the  same  land,  many  questions 
will  arise  relating  to  the  ownership  of  the 
trees,  e.g.  the  right  to  cut  them ;  as  to  the  owner¬ 
ship  of  the  trees  which  have  been  felled,  either 
rightfully  or  wrongfully,  or  which  fall;  and  the 
right  to  the  proceeds  of  any  sale. 

These  questions  will  be  dealt  with  in  later  chap¬ 
ters.  A  digression  is  made  here  for  the  purpose  of 
examining  briefly  the  question  of  the  ownership 
and  boundaries  of  the  land. 

The  Ownership  of  Land. 

A  good  title  to  the  ownership  of  land  is  established 
by  the  evidence  of  documents,  such  as  title  deeds, 
etc.,  relating  to  the  property  in  each  case.  These 


(a)  See  Blake  v.  Peters,  (1862)  31  L.J.  Ch.  884,  and  on  appeal,  (1863) 
L.J.  Ch.  200. 
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documents  are  to  be  construed,  as  a  general  rule, 
only  upon  the  written  terms  which  appear  therein. 
Failing  such  documents,  a  good  title  can  only  be 
established  by  proof  of  long  possession  under  con¬ 
ditions  sufficient  to  satisfy  the  provisions  of  the 
Real  Property  Limitation  Acts,  (b)  Such  possession 
must  be  adverse  possession,  i.e.  there  must  be  no 
contract  of  tenancy  nor  .any  agreement  or  under- 
standing  by  which  the  occupier,  either  by  the  pay¬ 
ment  of  even  only  a  nominal  rent,  or  by  any  other 
acknowledgment,  admits  the  ownership  of  any  other 
person  in  the  land. 

In  the  absence  of  proof  of  ownership,  however, 
a  good  title  to  land  may  be  presumed  from  actual 
possession,  because  in  the  absence  of  evidence  to 
rebut  such  a  presumption,  the  law  assumes  that  a 
person  in  actual  possession  has  a  good  title  to  be 
there. 

Apart  from  the  Statutes  of  Limitation,  the  only 
case  where  occupancy  would,  formerly,,  appear  to 
give  a  title  to  the  land  was  where  a  tenant  for  life 
assigned  his  life  estate  to  another,  and  such  tenant, 
pur  autre  vie,  died  during  the  lifetime  of  the  cestuis 
que  vie.  In  this  case  the  land  was  left  without  an 
occupant  so  long  as  the  life  of  the  latter  continued, 
for  the  law  would  not  allow  him  to  re-enter  after 
having  parted  with  his  life  estate.  Therefore,  as 
no  one  had  a  right  to  the  property,  anyone  could 
take  it  as  general  occupant.  In  those  cases  where 
the  property  was  granted  to  a  man  and  his  heirs, 
the  heir  could  take  it  as  special  occupant.  More 
recently,  however,  it  has  been  provided  that  on  the 


( b )  (1833)  3  &  4  Will.  IV.,  c.  27  ;  (1874)  37  &  38  Viet.,  c.  57. 
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death  of  a.  tenant,  pur  autre  vie,  his  estate  devolves 
upon  his  executors  or  administrators,  (c)  but  if  there 
is  a  special  occupant  he  can  require  them  to  convey 
to  him.  (cl) 

The  title  deeds  relating  to  the  property  will,  as 
a  rule,  describe  it  at  some  length,  the  conveyance 
to  the  present  owner  being  particularly  important. 
The  parcels  will  in  general  be  described  as  being 
of  a  certain  nature;  situate  in  a  certain  place; 
having  certain  measurements;  being  bounded  by 
certain  other  properties,  or  by  some  physical 
feature — often  shown  by  a  plan  annexed  to,  or  iden¬ 
tified  by,  the  conveyance ;  and  being  now  or  for¬ 
merly  in  a  certain  occupation. 

Very  great  importance  attaches  to  the  descrip¬ 
tion  of  the  parcels,  and  a.  conveyancer  cannot  be  too 
careful  in  that  connection.  The  plan,  if  any,  also 
needs  the  greatest  care  in  its  preparation,  but  it 
should  never  be  relied  upon  exclusively  for  the 
identificatibn  of  the  property;  to  do  so  would  be 
very  careless  conveyancing,  (e) 

It  is  no  rare  thing  for  some  of  the  statements  in 
a  conveyance  to  be  inaccurate,  and  errors  frequently 
occur  in  plans.  When  this  is  the  case  disputes 
often  arise  as  to  the  true  meaning  of  the  document. 

It  may  generally  be  taken  that  when  the  descrip¬ 
tion  of  the  parcels  is  made  up  of  more  than  one 
part,  and  one  part  of  it  is  true  and  another  false, 
then  the  false  part  will  be  rejected  as  falsa  demon- 
stratio  in  whatever  part  of  the  description  the 


(<:")  Land  Transfer  Act.  1897  (80  &  61  Viet.,  c.  65). 
id)  Co.  Litt.  41S. 

(c)  Dart's  “  Vendor  and  Purchaser,"  7th  ed.,  pp.  554,  1098, 1094. 
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untrue  part  occurs ,(/)  provided  that  the  part  that 
is  true  sufficiently  describes  and  ascertains  the 
property :  but  words  of  additional  description  which 
actually  apply  are  not  to  be  treated  as  false 
demonstration. 

Where  the  deed  is  so  ambiguous  or  vague  as  to 
be  incapable  of  legal  interpretation,  it  may  be 
wholly  void  on  account  of  uncertainty. (g) 

The  main  principle  followed  in  construing  the 
meaning  of  any  written  document  is  to  endeavour 
to  ascertain  the  intention  of  the  parties.  Parol  or 
extrinsic  evidence  cannot  be  used  to  vary  what  is 
written,  but  it  may  be  used  to  connect  documents 
together,  (h)  or  to  explain  a  latent  ambiguity 
when  the  document  is  clear,  but  not  to  ascertain 
the  intention  of  the  parties,  if  the  terms  of  the 
document  are  repugnant  to  one  another. 

Where  the  description  is  so  ambiguous  that  it 
is  very  doubtful  what  were  intended  to  be  the 
boundaries  of  a  property,  then,  if  one  explanation 
will  enable  the  description  to  correspond  with  the 
area  stated  in  the  document  and  another  will  not, 
the  former  will  be  adopted.  (?) 

The  Boundaries  of  Land. 

The  descriptions  in  a  document  as  to  the  boun¬ 
daries  of  the  parcels  usually  relate  to  width  and 
breadth  only.  Vertically,  in  the  absence  of  evidence 


(/)  See,  e.g.,  Doe  d.  Smith  v.  Galloway,  (1833)  5  B.  &  Ad.  43 ;  Cowen 
v.  Truefitt.  (1899)  2  Ch.  309. 

( g )  Davies  v.  Davies,  (1887)  36  Ch.D.  359. 

(ft)  Long  v.  Millar.  (1879)  4  C.P.D.  450;  Sheers  t'.  Thimbleby,  (1897) 
76  L.T.  709. 

(i)  Davis  v.  Shepherd,  (1866)  L.R.  1  Ch.  410  :  Tamplin  v.  James,  (1880) 
15  Ch.  D.  215. 
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to  the  contrary,  the  owner  of  the  surface  owns 
everything  above  it  and  below  it,  Cujus  est  solum, 
ejus  est  usque  ad  caelum  et  ad  inferos;  that  is,  whose 
is  the  soil,  his  it  is,  even  to  heaven  and  to  the 
middle  of  the  earth.  But  in  some  cases  vertical 
boundaries  are  mentioned.  Thus,  one  man  may 
own  the  surface  and  another  the  soil  below  it,  or 
even  layers  of  rock  may  belong  to  different  persons. 
Vertical  boundaries  are  not  of  importance  to  our 
subject,  so  can  be  dismissed. 

The  lateral  boundary  of  a  man's  land  is  gener¬ 
ally  defined  by  reference  to  some  physical  feature, 
such  as  the  sea,  a  river,  a  road,  a  fence,  a  ditch, 
straight  lines  between  boundary  stones  or  build¬ 
ings,  etc. ;  or  perhaps  it  may  be  undefined  and 
only  ascertainable  by  mensuration,  or  may  be 
merely  defined  by  reference  to  adjoining  owners  or 
occupiers.  In  some  cases  the  land  may  be  bounded 
by  a  fence,  but  the  real  boundary  may  be  several 
feet  outside  the  fence. 

Certain  rules  in  connection  with  boundaries  have 
been  laid  down  by  the  Courts,  and  are  now  generally 
accepted. 

Boundaries  next  the  Sea. 

If  the  boundary  is  the  sea,  this  will  mean  the 
limit  of  high  water  of  ordinary  tides:  that  is,  the 
line  of  the  medium  high  tide  between  the  springs 
and  the  neaps,  (j)  The  foreshore,  as  well  as  the  sea. 
bed  itself,  prima  facie  belongs  to  the  Crown,  except 
in  those  cases  where  the  part  of  the  fore- 


( j)  Attorney-General  v.  Chambers,  (1854)  4  De  G.,  M.  &  Q.  200,  at  p.  218. 
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shore  in  question  has  been  granted  by  the  Crown 
in  ancient  times  as  part  of  a  manor,  or  has  been 
acquired  by  modern  user,  from  which  a  grant, 
though  improvable,  may  be  implied,  (fc) 

Boundaries  next  Biyers. 

Boundaries  next  tidal  navigable  rivers  and  next 
all  estuaries  and  arms  of  the  sea  wliefle  the  tide 
flows  and  reflows,  follow  the  same  rule  as  the  sea 
itself.  (J) 

With  regard  to  non-tidal  navigable  rivers,  if 
the  banks  are  owned  by  different  owners,  the 
boundary  between  their  lands,  in  the  absence  of 
evidence  to  the  contrary,  is  the  centre  of  the  stream, 
i.e.  they  own  the  bed  ad  medium  filum  aquae,  that 
is,  up  to  the  middle  line  of  the  water. (m) 

Where  an  owner  of  land  adjoining  a  river, 
having  himself  the  soil  ad  medium  filum,  grants 
such  land  to  another  without  any  words  describing 
the  boundary,  it  is  a  law  of  conveyancing  that 
prima  facie  the  soil  ad  medium  filum  passes  by 
the  grant,  and  this  presumption  holds  good 
whether  the  land  is  freehold,  copyhold,  or  lease¬ 
hold,  ( n )  notwithstanding  that  the  river  may  be  of 
more  than  ordinary  breadth,  as  instanced  by  the 
.River  Shannon,  (o)  But  this  presumption  may  be 


(k)  Attorney-General  v.  Emerson,  (1891)  A.C.  619. 

(l)  Gann  v.  Freefishers  of  Whitstable,  (1865)  12  L.T.  150  ;  Fitzhardinge 
(Lord)  »•  Pursell,  (1908)  2  Ch.  139. 

on)  Orr-Ewing  v.  Ccslquhoun,  (1877)  2  App.  Cas.  839. 

In)  Tilbury  v.  Silva,  (1890)  45  Ch.D.  98. 

(o)  Dwyer  v.  Rich,  (1870-71)  Ir.R.  6  C.L.  144. 
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rebutted  by  proof  of  circumstances  showing  a  con¬ 
trary  intention — e.g.,  where  the  fishing  rights  were 
granted  separately.  ( p ) 

Boundaries  next  Lakes. 

The  rule  relating  to  boundaries  next  an  inland 
lake  where  the  adjoining  land  is  vested  in  various 
owners  seems  rather  open  to  doubt.  It  is  clear  that 
the  lake  does  not  belong  to  the  Crown,  and  that 
the  public  have  no  right  of  fishing  in  it  ( q ),  and 
it  is  probable  that  the  same  rule  applies  as  in  the< 
case  of  rivers,  (r)  It  has  been  said  by  Lord  Mao¬ 
ri  agh  ten  that : — “  In  this  country  one  and  the  same 
law  applies  to  inland  non-tidal  waters,  whatever 
the  size  of  the  water-space  may  be.;,(s) 

Lord  Selborne,  also,  referring  to  the  law  of  Scot¬ 
land,  said:- — 

So  far  as  relates  to  the  solum  or  fundus  of  a  lake,  it  is 
considered  to  belong  in  severalty  to  the  several  riparian 
proprietors,  if  more  than  one,  the  space  inclosed  by  lines 
drawn  from  the  boundaries  of  each  property  usque  ad 
medium  filum  aquce  being  deemed  appurtenant  to  the  land 
of  that  proprietor  exactly  as  in  the  common  case  of  a 
river,  (t) 

It  is  unfortunate  that  there  is  no  equally  clear 
expression  of  the  law  in  this  country,  though  it  has 
been  definitely  decided  that  the  soil  of  an  inland 
non-tidal  lake  does  not  belong  to  the  Crown.  (§) 

Boundaries  next  Roads. 

"Where  the  land  on  either  side  of  a  road  belongs 
to  different  owners,  there  is  a  presumption  at  law 

(P)  Devonshire  (Duke  of)  v.  Pattinson,  (1887)  20  Q.B.D.  263- 

(?)  Bristow  v.  Cormican,  (1878)  3  App.  Cas.  641 ;  Johnston  v.  O’Neill 
(1911) A.0. 552. 

(r)  Mackenzie  v.  Bankes,  (1878)  3  App.  Cas.  1324. 

00  Johnston  v.  O'Neill,  (1911)  A.C.  552,  at  p.  577- 

(0  See  note  (r)  supra,  at  p.  1338. 
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that  the  soil  of  the  road  belongs  to  each  owner 
usque  ad  medium  filum  vice,  that  is,  up  to  the 
middle  line  of  the  road.  The  rule  of  construction 
is  now  well  settled,  that  where  there  is  a  convey¬ 
ance  of  land  (even  though  it  is  described  by  refer¬ 
ence  to  a  plan,  and  by  colour,  and  by  quantity),  if 
it  is  said  to  be  bounded  on  one  side  either  by  a 
river  or  by  a  public  thoroughfare,  then,  on  the 
true  construction  of  the  instrument,  half  the  bed 
of  the  river  or  half  of  the  road  passes,  unless  there 
is  enough  in  the  circumstances,  or  enough  in  the 
expressions  of  the  instrument,  to  show  that  such 
was  not  the  intention  of  the  parties,  (w) 

The  presumption  holds  good  in  the  case  of  a 
grant  from  the  Crown,  (v)  and  it  applies  to  the 
streets  in  towns,  (w)  as  well  as  in  the  country, 
whether  the  land  is  freehold,  copyhold,  or  lease¬ 
hold.  (x) 

The  presumption  also  applies,  in  the  case  of  a 
private  way,  in  the  same  way  as  it  does  in  the  case 
of  a  public  highway.  For  instance,  where  A  pos¬ 
sessed  a  close,  approached  solely  by  a  green  lane 
between  two  other  properties,  it  was  held  that  the 
lane  was  vested  in  the  owners  adjoining  it  on  each 
side,  and  that  A  had  only  a  mere  easement  over 
it.  (y) 

(«)  Hicklethwait  v.  Newlay  Bridge  Co.,  (1886)  88  Oh.  Div.  133.  per 
Cotton,  L.J..  at  p.  145 :  cited  in  re  White's  Charities.  (1898)  1  Ch.  659.  at  p.  664  ; 
see  also  Sheppard's  "Touchstone”  at  p.  89;  Doe  v.  Pearsey.  (1827) 7 B.  &0. 
304;  Berridge  v.  Ward.  (1861)  10  C.B.  (N.S.)  400 ;  Haynes  i\  King,  (1893)  3  Ch. 
439  :  London  &  North-Western  Railway  Co..  Ltd.  v.  Westminster  Corpora¬ 
tion,  (1902)  1  Ch.  269. 

(v)  Lord  v.  Commissioners  of  Sydney,  (1859)  12  Moo.  P.C.  473. 

(u>)  In  re  White's  Charities,  (1898)  1  Ch.  659. 

(a;)  Tilbury  v.  Silva.  (1890)  45  Ch.  D.  98. 

(;/)  Smith  v.  Howden,  (1863)  14  C.B.  (N.S.)  398. 
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Although  the  presumption  that  the  soil  of  a  high¬ 
way  belongs  to  the  adjoining  owners  usque  ad 
medium  filum  vice  is  very  strong,  there  are  many 
cases  where  it  can  be  rebutted  by  surrounding 
circumstances  or  the  terms  of  the  grant ;  for 
instance,  where  the  land  was  conveyed  by  certain 
numbers  shown  upon  a  plan,  and  the  road  was 
described  by  a.  different  number.  (.:) 

In  another  case,  not  only  did  the  plan  show  the 
land  imcoloured  and  the  highway  excluded  from  the 
acreage,  but  also  the  land  adjoining  the  highway 
had  a  distinct  number  from  that  of  the  highway  it¬ 
self,  and  a  valuation  of  trees,  which  was  made  before 
the  conveyance,  included  all  the  trees  upon  the  land, 
but  not  those  which  grew  upon  the  road.  These 
circumstances  were  held  to  be  sufficient  to  rebut  the 
presumption,  (a)  The  surrounding  circumstances 
have  been  held  to  be  sufficient  to  rebut  the  pre¬ 
sumption  in  a  number  of  other  cases.  For  instance, 
where  there  were  proofs  of  acts  of  ownership,  such 
as  annual  payments  to  the  lord  of  the  manor  for 
pipes  laid  in  the  road  since  the  land  was 
granted ;  (5)  or  the  granting  by  the  lords  of  the 
manor  of  rights  to  make  encroachments  on  the  high¬ 
way.  (c)  The  legal  presumption  does  not  appear 
to  arise  as  to  the  ownership  of  the  soil  in  a  road 
where  the  road  is  defined  for  the  first  time  under 


(a).  Salisbury  (Marquis  of)  v.  Great  Northern  Railway  Co.,  U858) 
5  C.B.  (N.S.)  174. 

(a)  Pryor  v.  Petre,  (1894)  2  Ch.  11. 

(!>)  Beckett  v.  Leeds  Corporation,  (1872)  L.R.  7  Ch.  App.  421. 

U')  See  also  Leigh  v.  Jack,  (1879)  f>  Ex.D.  284  ;  Happin  Bros.  v.  Liberty  A' 
Co.,  Ltd-,  (1903)  1  Ch.  118;  Plumstead  Board  of  Works  v.  British  Land  Co., 
(1874) L.R.  10  Q.B.  10  ;  Devonshire  (Duke  of)r.  Pattinson, (1887)  20Q.B.D.  203. 
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a  newly-created  authority.  Thus,  it  has  been  held 
not  to  apply  in  the  case  of  roads  set  out  under 
an  Inclosure  Act.  (d) 

Fences  as  Boundaries. 

It  is  seldom  that  a  fence  (which  expression  in¬ 
cludes  a  hedge)  is  the  boundary  of  woodlands  or 
agricultural  land,  at  any  rate  in  those  cases  where 
there  is  a  ditch;  but  in  the  case  of  building  plots 
and  the  like  a  fence  or  wall  is  the  usual  boundary. 

Where  there  is  a  hedge  and  a  ditch,  the  pre¬ 
sumption  is  that  the  hedge  belongs  to  the  owner  of 
the  land  in  which  the  ditch  is  not.  (e)  In  other 
words,  the  ditch,  and  not  the  hedge,  is  the  boundary. 

The  rule  as  to  ditching  has  been  stated  as 
follows :  — 

No  man  making  a  ditch  can  cut  into  his  neighbour’s  soil, 
but  he  usually  cuts  it  to  the  very  extremity  of  his  own 
land.  He  is,  of  course,  bound  to  throw  the  soil  which 
he  digs  out  upon  his  own  land  ;  and  often,  if  he  likes  it, 
he  plants  a  hedge  on  the  top  of  it.  Therefore,  if  he  after¬ 
wards  cuts  beyond  the  edge  of  his  ditch,  which  is  the 
extremity  of  his  land,  he  cuts  into  his  neighbour’s  land, 
and  is  a  trespasser.  No  rule  about  four  feet  and  eight  feet 
has  anything  to  do  with  it.  He  may  cut  the  ditch  as  much 
wider  as  he  will  if  he  enlarges  it  into  his  own  land.  (/) 

It  may  be  pointed  out  that  the  boundary  is 
actually  the  edge  of  the  ditch  which  the  owner 
originally  cut  at  the  very  extremity  of  his  own 
land.  In  the  course  of  time  this  line  may  become 
obliterated,  and  difficult,  if  not  impossible,  to  trace. 


( d )  R.  v.  Edmonton,  (1831)  1  Moo.  &  R.  32;  R.  r.  Hatfield,  (1835) 
4  A.  &  E.  164. 

M  Selwyn,  N.P.  13th  ed.,  p.  1244. 

(/)  Vowles  ('.  Miller,  (1810)  3  Taunt.  137  ;  per  Lawrence.  J.,  at-  p.  138. 
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It  is  doubtless  on  this  account  that  surveyors  have 
adopted  this  practice  of  assuming  the  boundary  to 
be  at  a  certain  distance,  varying  with  the  require¬ 
ments  of  the  district,  from  the  stem  of  the  edge. 
In  fiat  countries,  where  there  is  much  water  to  be 
carried  by  the  ditches,  and  the  water  passes  off 
slowly,  it  is  usual  to  allow  a  greater  width  than  in 
hilly  districts,  where  the  waiter  passes  off  more 
rapidly,  but,  as  the  last  cited  case  shows,  the  law 
does  not  recognise  any  particular  distance.  Of 
course,  the  title  deeds  may  make  the  matter  clear. 

In  those  cases  where  the  land  on  both  sides  of 
the  hedge  or  ditch  belongs  to  the  same  landlord, 
he  may  let  them  as  he  sees  lit,  and  confine  the  rights 
of  his  tenant.  In  such  a  case  the  presumption  as 
to  the  ditch  being  the  boundary  may  not  hold 
good.  ( g )  It  may  also  be  rebutted  by  proof  of  acts 
of  ownership  by  the  adjoining  owner;  e.g.,  where 
such  person,  more  than  twelve  years  before  an 
action  was  brought,  paved  part  of  the  surface,  laid 
cinders  on  part,  planted  a  rose  garden  and  erected 
a  fowl-house  on  other  parts,  the  Real  Property 
Limitation  Act,  1833,  ( h )  was  held  to  apply,  (i) 

It  is  doubtful  also  if  the  presumption  that  the 
ditch  belongs  to  the  owner  of  the  adjacent  hedge 
applies  to  a  natural  watercourse  or  only  to  an 
artificial  ditch,  (j) 

Where  there  are  banks  or  hedges  on  both  sides 
of  a  ditch,  or  where  there  are  two  ditches,  one  on 
each  side  of  a  bank  or  hedge,  or  where  there  is 

(g)  Noye  v.  Reed,  (1827)  1  M.  &  R.  63. 

(h)  8  *  4  Will.  IV.,  c.  27. 

(0  Marshall  v.  Taylor,  (1895)  1  Ch.  641. 

(i)  Ibid. 
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no  apparent,  ditch  on  either  side  of  a  bank  or  hedge, 
there  is  no  presumption  of  ownership  in  law.  In 
such  cases  the  ownership  of  the  bank,  hedge  or 
ditch,  as  the  case  may  be,  can  only  be  ascertained 
from  acts  of  ownership,  (7c)  if  there  is  no  other 
evidence  to  show  upon  whose  land  they  are. 

Trimming  and  laying  hedges,  clearing  out  ditches, 
rebuilding  stone  walls  and  the  like  are  primd  facie 
evidence  of  the  ownership  of  the  hedge,  ditch  or 
wall.  If  such  acts  are  done  by  both  parties  there 
is  primd  facie  evidence  that  the  hedge,  ditch  or 
wall  belongs  to  both  owners  in  common. 

If  it  can  be  proved  on  whose  land  a  hedge  was 
planted,  a  bank  raised  or  a  ditch  dug,  mere  acts 
of  ownership  will  not  establish  a  tenancy  in 
common. 

The  doctrine  of  the  ownership  of  a  hedge  or  ditch 
being  proved  by  acts  of  ownership  is  one  that  re¬ 
quires  to  be  dealt  with  very  carefully.  In  two  recent 
cases  it  was  held  that  the  circumstances  of  the  case 
were  insufficient  to  displace  the  presumption  that 
the  ditch  was  the  boundary.  In  one  of  these,  (Z) 
which  was  an  action  of  trespass  for  cutting  down 
trees  in  the  hedges  of  two  fields,  it  was  shown  that 
the  defendants  had  cut  and  laid  the  hedge  since 
1856  as  to  one  field,  and  since  1875  as  to  the  other ; 
also  that  they  had  cut  and  removed  some  trees 
growing  in  the  hedges  thirty-one  years  ago,  and 
another  tree  in  1887 ;  and,  further,  that  in  1895 
a  tree  standing  in  the  hedge  was  blown  down  into 
the  land  of  the  plaintiff,  but  after  lying  there  for 


( k )  Guy  v.  West,  (Som.  Ass..  1808)  2  Selw.,  X.P.,  13th  ed.,  p.  1244. 

( l )  Craven  (  Earl  of)  r.  Pridmore  and  others,  (1902)  18  T.L.R.  282. 
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some  two  years  it  was  subsequently  sold  by  tho 
defendants.  It  was  held  at  the  first  trial  that 
this  evidence  was  sufficient  to  rebut  the  presumption 
as  to  the  ownership  of  the  hedge,  but  on  appeal  it 
was  held  that  these  acts  of  ownership  were  very 
shadowy  and  neutral  in  character,  and  insufficient 
to  rebut  the  presumption  of  the  ownership  of  the 
hedge,  when  such  presumption  was  strengthened  by 
some  old  maps  showing  that  the  boundary  of  the 
parishes  ran  along  the  ditch,  and  by  an  estate  map 
of  the  year  1866,  produced  by  the  defendants,  show¬ 
ing  the  boundary  to  be  the  ditch. 

In  the  other  case(m)  it  appeared  that  for  nearly 
fifty  years  the  defendant  had  trimmed  the  hedge, 
pollarded  the  trees  and  cleaned  the  ditch,  but  there 
was  no  evidence  of  knowledge  on  the  part  of  the 
plaintiff,  and  it  was  held  that  these  acts  were  not 
sufficient  to  rebut  the  presumption  that  the  bank 
and  the  hedge  and  ditch  were  the  property  of  the 
plaintiff. 

Boundaries  beyond  Fences. 

There  is  a  popular  notion  that  the  owner  of  a 
fence  is  entitled  to  a  certain  width  of  land  from 
the  stem  of  the  hedge.  This  certain  width  is  gener¬ 
ally  referred  to  by  local  surveyors  and  land  agents 
as  being  the  amount  which  custom'  allows  in 
the  district,  and  which  they  measure  in  with  the 
field.  The  most  usual  width  is  four  feet  beyond  the 
stem  of  the  hedge,  and  if  this  has  been  so  measured 
and  conveyed  to  the  owner  it,  no  doubt,  determines 
his  boundary.  There  is,  however,  no  further  reason 


(m)  Henniker  c.  Howard,  (1904)  90  L.T.  157. 
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why  four  feet  from  the  stem  of  the  hedge 
should  be  the  boundary,  and  in  many  cases  no 
doubt,  it  is  not.  In  the  case  of  most  inclosure 
awards,  the  width  that  the  ditches  are  to  be  made 
under  the  powers  thereof  are  expressly  mentioned. 

The  Ordnance  Survey  makes  no  attempt  to  indi¬ 
cate  the  estate  boundaries,  but  shows  the  centre 
of  the  hedge  as  the  boundary  of  the  field. 

It  has  been  shown  above  (n)  that  the  Courts  will 
not  recognise  as  a  common  law  rule  or  custom, 
claims,  which  are  often  made,  that  the  boundary 
extends  to  eight  feet  from  the  hedge,  if  there  is 
one,  or  four  feet  from  the  bank,  or  a  certain  number 
of  links  from  the  stem  of  the  hedge,  and  the  like; 
but  will  generally  regard  the  edge  of  the  ditch 
farthest  from  the  fence  as  the  boundary.  Neverthe¬ 
less,  there  are  some  cases  where  the  real  boundary 
extends  to  a  considerable  distance  from  the  hedge 
or  other  apparent  boundary.  Amongst  such  boun¬ 
daries  may  be  noticed  Bulks  and  Freeboards. 

A  Balk  appears  to  be  a  strip  of  land  outside  the 
boundary  of  a  field  (or  part  of  a  field)  which  was 
used  by  the  owner  of  the  field  for  the  purpose  of 
turning  the  plough,  the  land  actually  ploughed 
extending  up  to  the  beginning  of  this  strip.  These 
balks  were  probably  of  frequent  occurrence  in  the 
old  s}?stem  of  land-holding  in  common  fields,  but 
have  to  a  great  extent  disappeared  since  such  lands 
were  inclosed,  although  no  doubt  many  may  still 
be  found.  It  is  doubtful  whether  there  is  a  pre- 


(n)  Vowles  v.  Miller,  ante,  p.  GO. 

(o)  See  Godmanchester  v.  Phillips,  (1836)  4  A.  &  E.  550. 
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sumption  of  ownership  of  a  balk,  in  the  absence  of 
contrary  evidence,  or  whether  the  title  thereto  must 
be  proved  in  the  ordinary  way.  (o) 

The  term  Freeboard,  otherwise  free-bord  or  free 
border,  appears  to  apply  to  strips  of  ground  bound¬ 
ing  an  ancient  park,  forest  or  manor.  Its  origin 
appears  obscure.  It  has  often  been  referred  to  as 
the  extent  of  a  deer's  leap,  and  is  said  to  have  been 
given  to  the  lord  of  the  manor  to  enable  him  to 
take  the  deer  he  happened  to  shoot  as  they  leaped 
over  his  fence  onto  his  neighbour's  land.  Its  origin 
has  been  stated  by  some  authorities  as  having  been 
granted  with  a  franchise  of  free  warren,  and  by 
others,  again,  as  having  been  granted  to  enable  an 
owner  to  repair  his  fences  by  going  on  his  neigh¬ 
bour's  land,  without  being  liable  for  trespass. 

The  land  of  which  the  freeboard  consists  appears 
to  be  the  actual  property  of  the  owner  of  the  land 
within  the  fence,  and  not  subject  merely  to  an  ease¬ 
ment  or  right  of  user.  It  would  be  conveyed  to 
another  by  its  present  owner  by  ai  grant  of  the  land 
itself ;  and  as  mere  acts  of  ownership  by  an  adjoin¬ 
ing  owner,  such  as  depasturing  cattle,  cultivating 
the  land  an d  the  like,  would  not  be  inconsistent  with 
the  possession  of  the  right  of  freeboard,  it  is  difficult 
to  rebut  the  presumption  of  a  grant  where  there  is 
some  evidence  to  support  it. 

The  width  of  a  freeboard  varies  greatly,  and  to 
some  extent  depends  upon  local  custom.  In  the 
“  Monasticon  Anglicanum,”  Tom.  II.,  p.  141,  it  is 
referred  to  as  being  about  “  two  foot  and  a  half,” 


(o)  See  Godmanchester  v.  Phillips,  (1836)  4  A.  Jfc  E.  550. 
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which  seems  small  if  its  true  origin  was  a  deer's 
leap,  but  this  width  apparently  only  refers  to  the 
Wood  or  Forest  of  Brendwood,  and  is  far  greater 
elsewhere. 

Thus  in  Sussex  the  owners  of  ancient  parks 
claim  a  freeboard  eight  feet  and  six  inches  in 
width  on  the  outside  of  their  boundary  fence.  In 
one  manor  nearly  double  that  width  is  claimed, 
while  in  others  a  right  to  thirty  feet  from  the  stem 
of  the  hedge  is  asserted.  The  records  of  Richmond 
Park  show  a  freeboard  of  sixteen  feet  and  a  half 
outside  the  boundary  wall. 

The  right  appears  to  be  by  no  means  unusual  in 
the  Midlands;  twelve  feet  have  been  claimed  in 
Warwickshire,  twenty-one  feet  in  Leicestershire,  and 
in  one  case  as  much  as  sixty-six  feet  were  claimed. 
At  the  Duke  of  Bedford’s  estate  in  Buckinghamshire 
there  is  said  to  be  a  freeboard  twenty  feet  wide  and 
over  a  mile  in  length,  and  on  an  estate  in  Leicester¬ 
shire,  which  has  since  been  broken  up,  there  was 
a  freeboard  of  twenty  feet  entirely  surrounding  the 
property,  (p) 

The  Ownership  of  Trees  on  Boundaries. 

When  once  the  boundary  of  land  has  been  ascer¬ 
tained.  all  the  trees  within  such  boundary  will 
belong  to  the  owner  of  the  land  on  which  they  stand. 
In  some  cases,  however,  a  tree  stands  actually  upon 
the  boundary,  and  it  is  then  necessary  to  determine 
to  whom  such  tree  belongs. 


(p)  46  S.J.  118 ;  13  S.I.,  P.N.,  200-202, 299-301. 
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Some  of  the  earlier  cases  upon  the  subject  are, 
at  first  sight,  somewhat  confusing.  In  one  of 
these,  tried  in  1620.  (q)  it  was  shown  that  where 
there  was  a  great  tree  which  grew  in  A's  close  near 
to  the  boundary,  and  part  of  the  roots  extended 
into  the  land  of  B  and  were  nourished  by  the  soil 
of  B’s  land,  yet,  if  the  body  or  the  main  part  of 
the  tree  was  in  the  soil  of  A,  the  rest  of  the  tree 
belonged  to  A. 

In  another  case,  tried  in  1697, (r)  it  was  laid 
down  that:  — 

If  A  plants  a  tree  upon  the  extremist  limits  of  his  land, 
and  the  tree  growing  extends  its  roots  into  the  land  of  B 
next  adjoining,  A  and  B  are  tenants  in  common  of  this 
tree.  But  if  all  the  root  grows  into  the  land  of  A,  though 
the  boughs  overshadow  the  land  of  B,  yet  the  branches 
follow  the  root,  and  the  property  of  the  whole  is  in  A. 
Two  tenants  in  common  of  a  tree,  and  one  cuts  the  whole 
tree ;  though  the  other  cannot  have  an  action  for  the 
tree,  yet  he  may  have  an  action  for  the  special  damage 
by  this  cutting. 

These  two  cases  appear,  at  first  sight,  to  be  con¬ 
trary  to  one  another,  and  were  reviewed  in  a  later 
case,(s)  where  Littledale,  J.,  in  summing  up,  said 
to  the  jury:  — 

The  safest  criterion  would  be  to  consider  whether,  from 
the  evidence  given  as  to  the  situation  of  the  trunk  of  the 
tree  above  the  soil,  and  of  the  roots  within  it,  they  could 
ascertain  where  the  tree  was  first  sown  or  planted ;  if  they 
thought  it  was  first  set  in  the  land  of  the  plaintiff,  they 
would  find  a  verdict  for  him  ;  but  if  they  thought  it  had 
been  first  set  in  defendant’s  lands  they  would  find  a  verdict 
for  him. 


(Q)  Masters  v.  Pollie,  (1620  )  2  Rolle.  141.  207. 

<r)  Waterman  u.  Soper,  (1697)  1  Ld.  Raym.  737- 
(s)  Holder  v.  Coates,  (1827)  Moo.  &  M.  112. 
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In  a  still  more  recent  case  in  the  Court  of 
Appeal,  (t)  Kay,  L.J.,  after  stating  the  law  upon 
the  subject  as  laid  down  by  previous  cases  and  set 
out  in  “  Viner's  Abridgment,"  pointed  out  that  the 
law  showed  that  the  roots  of  a  tree,  although  in 
another  man's  land,  belonged  to  the  owner  of  the 
tree,  and  that  it  was  only  where  a  tree  was  on  the 
boundary  line,  so  that  the  trunk  is  partly  on  the 
land  of  each  of  the  adjoining  owners,  that  they 
became  joint  owners  of  the  tree. 

The  position  may  therefore  be  summarised  as 
follows : — A  tree  standing  on  a  boundary  belongs  to 
him  on  whose  soil  such  tree  was  first  sown  or 
planted,  and  the  fact  that  its  roots  or  branches  may 
extend  into  or  over  the  land  of  another  will  in  no 
way  affect  such  ownership.  But  where  there  is  no 
evidence  to  show  on  whose  land  it  was  sown  or 
planted  and  the  body  of  the  tree  is  as  much  on  one 
property  as  the  other,  the  two  owners  will  be 
entitled  to  the  tree  as  tenants  in  common. (?/) 


0)  Lemmon  v.  Webb,  (1894)  3  Ch.  1 :  affirmed  in  the  House  of  Lords, 
(1895)  A.C.  1. 

(u)  See  also  Chapter  XVII.  on  “Overhanging  Trees." 
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The  Tenant  in  Fee  Simple. 

A  tenant  in  fee  simple  who  is  in  personal  occupa¬ 
tion,  and  has  the  sole  unencumbered  ownership, 
and  is  in  no  way  limited,  has  the  highest  estate 
known  to  the  law.  Not  being  liable  to  anyone  in 
respect  of  the  destruction  of  his  tenement,  he  may 
fell  timber  to  any  extent  he  pleases  and  commit 
what  waste  he  will,  (a)  The  only  exceptions  to 
this  rule  are  where  the  Crown  has  forests!  rights, 
or  some  person  owns  common  rights,  (6)  or  where  the 
trees  assist  in  holding  up  a  bank  in  which  others  are 
interested ;  for  an  owner  must  not  do  anything  upon 
his  own  land  which  is  a  nuisance  to  his  neighbours, 
injures  their  property  or  unreasonably  interferes 
with  their  comfort,  (c) 

Where  the  estate  of  the  tenant  in  fee  is  defeasible, 
as  where  there  is  an  executory  devise-  over ;  or  where 
he  holds  in  some  kind  of  undivided  tenancy,  such 
as  joint  or  common  tenancy,  or  in  coparcenary,  the 
case  is  different. 

Where  the  Estate  is  Defeasible. 

It  -sometimes  occurs  that  a  property  is  left  to  a 
person  in  fee-  simple,  subject  to  an  executory  devise 


(a)  See  2  Inst.  290  ;  2  Bl.  Comm.  282. 

(i>)  See  post,  Chapter  VIII. 

(c)  See  3  Bl.  Comm.  216;  Bac.  Abr.,  tit.  "Nuisances.'’ 
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over  if  he  should  not  leave  issue,  or  male  issue, 
at  his  death,  or  unless  he  left  issue,  or  male  issue, 
by  a  particular  wife.  Such  a  person,  although 
he  has  nominally  a  fee  simple,  and  would, 
in  fact,  have  a  proper  fee  simple  if  the  condition 
as  to  issue  were  complied  with,  has,  in  the  event 
of  the  failure  of  issue  or  of  the  specified  issue, 
merely  an  estate  resembling  in  its  nature  a  life 
estate.  At  first  sight  it  would  appear  that  he  is 
in  much  the  same  position  as  a  tenant  in  tail  after 
possibility;  but  this  is  not  so  really,  as  such  tenant 
in  tail  was  at  one  time  tenant  in  tail  with  possi¬ 
bility,^)  and  had  an  estate  of  inheritance, 
which  would  have  enabled  him,  while  he  had 
it,  had  there  been  issue,  to  bar  the  entail  and 
acquire  the  fee  simple  absolute;  whereas  a  tenant 
in  fee  simple  subject  to  an  executory  devise  over, 
in  case  of  failure  of  leaving  issue,  could  never  have 
done  away  with  such  executory  devise  until  his 
death.  However,  it  is  now  provided  by  the  Con¬ 
veyancing  Act,  1882,  ( e )  that  such  limitations  shall 
become  void  and  incapable  of  taking  effect  if,  and 
as  soon  as,  there  is  living  any  issue  who  has  attained 
the  age  of  twenty-one  years,  of  the  class  on  default 
or  failure  whereof  the  limitation  over  was  to  take 
effect. 

The  power  of  such  a  person  to  fell  timber  depends 
upon  his  liability  for  waste.  All  the  cases  which 
there  have  been  upon  the  subject  agree  in  holding 


id)  See  Lewis  Bowles’s  Case,  (1610  11  Rep.  796  :  Williams  v.  Williams, 
(1808)  15  Ves.  419. 


(«)  45  &  46  Viet.,  c.  39,  s.U0. 
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that  lie  could  be  restrained  from  committing  equit¬ 
able  waste.  (/) .  but  his  liability  for  legal  waste 
appears  to  be  somewhat  in  doubt.  Perhaps  it  de¬ 
pends  mainly  upon  the  terms  of .  the  instrument 
under  which  he  obtained  his  estate. 

In  Turner  v.  W right (g)  a  devisee  in  fee,  subject 
to  an  executory  devise  over  in  the  event  of  his  not 
leaving  issue  at  his  death,  was  held  to  be  dis¬ 
punishable  for  legal,  but  not  for  equitable,  waste- 
In  this  case  the  executory  devise  over  was  for  the 
creation  of  a  life  estate  without  impeachment  of 
waste,  so  that  it  might  be  supposed  that  the  inten¬ 
tion  of  the  testator  was  to  give  similar  rights  to 
the  owner  of  the  first  estate,  although  he  did  not  so 
express  it  in  his  will. 

In  Blake  v.  Peters  (Ji)  the  will  created  a  tenant 
in  fee  subject  to  an  executory  devise  over  if  he 
should  not  leave  male  issue  at  his  death,  but 
expressly  provided  that  the  tenant  in  fee  should 
not  cut  timber  except  for  necessary  repairs,  and, 
that  if  he  did,  his  estate  should  be  forfeited.  The 
tenant  in  fee  did  cut  timber,  and  his  estate  was 
not  forfeited,  but  on  his  death  the  action  was 
brought  to  make  his  assets  liable  for  the  value  of 
the  timber  that  he  cut.  It  was  held  that  his  assets 
were  so  liable,  and  that  the  restriction  was  not 
inconsistent  with  his  estate,  nor  did  the  prescribed 
right  of  forfeiture  prevent  his  assets  from  being 
liable  if  the  forfeiture  was  not  enforced. 


(/)  Robinson  r.  Litton,  (1774)  3  Atk.  209 :  Turner  v.  Wright,  (I860)  2  De 
G„  F.  &  J.  234  :  Blake  v.  Peters,  (1863)  1  De  J.  &  S.  345. 

($7)  (I860)  2  De  G..  F.  &  J.  234. 

(ft)  (1863)  1  De  G.,  J.  &  S.  345. 
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Concurrent  Ownerships. 

All  kinds  of  concurrent  ownerships,  or  tenants  in 
fee  of  undivided  estates,  appear  to  be  in  the  same 
position  as  one  another  with  regard  to  waste.  The 
general  rule  appears  to  be  that,  as  between  them¬ 
selves,  they  must  not  commit  waste,  (i)  but  that 
when  the  waste  occurs  in  the  proper  management 
of  the  estate,  a  tenant  in  concurrent  ownership  is 
only  liable  to  the  extent  of  rendering  an  account 
to  his  co-tenants,  and  appropriating  to  his  own  use 
no  more  than  his  proper  share  of  the  transaction,  (j) 
An  order  for  such  an  account  can  be  obtained  in 
the  Chancery  Division,  (k) 

It  seems  that  one  co-owner  could  restrain  another 
if  such  person,  desiring  to  cut  timber,  appeared  to 
be  in  such  a  position  that  lie  would  be  incapable 
of  paying  the  proceeds  of  the  sale  of  the  timber,  (/) 
or  if  he  proposed  to  commit  acts  of  destruction, 
such  as  cutting  saplings,  timber  trees  or  underwood 
at  unseasonable  times,  (m)  In  one  case,  where  one 
of  the  co-owners  took  a  lease  at  a  rent  from  the 
others,  he  was  restrained,  ( n )  though  another  case 
of  a  lease  is  to  the  contrary,  (o)  But,  generally 
speaking,  if  one  of  several  co-owners  cuts  timber 
in  a  proper  manner  the  Court  will  not  interfere  to 
restrain  him.  (p) 


( i )  Statute  Westminster  II.,  (1285)  13  Edw.  I.,  e.  22. 

O')  Job  v.  Potton,  (1875)  L.R.  20  Eq,  81. 

(k)  Judicature  Act,  1873,  s.  34,  sub-s.  3  (36  &  37  Viet.,  c.  66). 

( l )  Smallman  v.  Onions,  (1792)  3  Br.  C.  C.  620. 

<m)  Hole  v.  Thomas,  (1802)  7  Ves.  589- 

(»)  Twort  c.  Twort,  (1809)  16  Ves.  128. 

( o )  Martyn  r.  Knowllys,  (1799)  8  T.R.  145. 

(p)  See  Goodwyn  v  Spray,  (1786)  2  Dick  667  :  Martyn  v.  Knowllys,  (1799) 
8  T.R.  145. 
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The  Tenant  in  Fee  Tail. 

The  estate  of  a  tenant  in  fee  tail  is  regarded  as  a 
freehold  estate  of  inheritance,  and,  as  it  can  be 
barred  and  converted  into  a  fee  simple  by  means 
of  a  disentailing  deed,  it  is  not  far  removed  in 
character  from  an  estate  in  fee  simple. 

As  regards  waste,  a  tenant  in  fee  tail  is  in  much 
the  same  position  as  a  tenant  in  fee  simple  if  there 
is  nothing  to  the  contrarv  in  the  instrument  creating 
his  estate;  he  may  therefore  cut  down  timber  to 
any  extent,  for  his  own  benefit. 

In  some  cases,  however,  the  estate  of  a  tenant 
in  fee  tail  changes  from  an  estate  of  inheritance 
to  a  tenancy  for  life,  because  there  is  no  possibility 
of  issue  and  the  tenant  is  no  longer  able  to  bar 
the  entail,  (g) 

Tenancy  in  fee  tail  after  possibility  of  issue  is 
extinct  arises  in  those  cases  where  land  has  been 
conveyed  in  special  tail,  such  as  to  A  and  the 
heirs  of  his  body  by  his  wife  B,  and  B  dies  without 
issue,  (r)  The  possibility  of  A  having  issue  who 
could  inherit  the  estate  would  have  become  extinct 
on  the  death  of  B. 

Now,  the  tenant  in  tail  after  possibility  is  of 
somewhat  a  hybrid  nature  between  a  tenant  in  tail, 
because,  of  the  inheritance  that  was  once  in  him, 
and  a  tenant  for  life,  because  his  estate  must  per¬ 
force  cease  at  his  death.  He  is  generally  regarded 
•as  being  in  about  the  same  position,  as  regards 
waste,  as  a  tenant  for  life  without  impeachment 


(q)  Fines  and  Recoveries  Act,  1833  (3  &  4  Will.  IV.,  e.  74),  s.  18. 

(r)  2  BL  Comm.  124. 
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of  waste,  (s)  He  can  certainly  be  restrained  from 
committing  equitable  waste,  but  lie  is  not  regarded 
as  being  liable  for  legal  waste,  (t)  Some  of  the 
cases  just  referred  to  (u)  appear  to  give  the  tenant 
in  tail  without  possibility  the  right  to  cut  timber 
for  his  own  benefit.  The  doctrine  that  timber  when 
standing  is  part  of  the  inheritance,  but  when  felled 
belongs  to  him  that  has  the  first  estate  of  inheri¬ 
tance,  applies  only  to  trees  wrongfully  cut.(r) 
There  is  another  class  of  tenant  in  tail  who  has 
not  full  powers  of  dealing  with  his  estate,  namely, 
those  who  are  restrained  by  Statute  from  barring 
the  entail  and  the  remainders,  such  as  the  Duke  of 
Marlborough,  the  Duke  of  Wellington,  the  Earl  of 
Shrewsbury  and  others.  These  can  be  restrained 
from  equitable  waste,  such  as  felling  trees  planted 
for  shelter  or  ornament,  (w) 


(s)  Lewis  Bowles's  Case,  (1(316)  11  Rep.  7 9fr. 

(t)  See  Abrahall  v.  Bubb,  (16801  2  Swanst.  \12n  ;  Williams  v.  Williams, 
(1808)  15  Ves.  417  ;  Clavering  v.  Clavering,  (1729)  Mos.  219  :  G-lenorchy  v.  Bos- 
ville,  (1733)  Forrester  3 ;  Lyddal  v.  Clavering,  (1741)  Amb.  371 :  Hussey 
v.  Hussey,  (1820)  5  Mad.  44. 

(m)  E.i 7.,  Abrahall Bubb  and  Williams  n.  Williams,  supra. 

(u)  2  Bl.  Comm.  125. 

(w)  Attorney-General  v.  Marlborough  (Duke  of),  (18181  3  Madd.  498. 
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THE  TENANT  FOR  LIFE. 

A  tenant  for  life  is  a  person  who  has  the  right  to 
hold  the  lands  during  his  life,  but  after  his  death 
the  estate  passes  to  the  remainderman  or  reversioner. 
Sueli  remainderman  or  reversioner  has,  therefore,  an 
interest  in  the  land,  and  is  entitled  to  receive  the 
property,  after  the  death  of  the  tenant  for  life,  in  a 
good  and  undamaged  condition. 

During  the  estate  of  the  tenant  for  life,  such 
tenant  has  the  right  to  the  full  use  and  enjoyment 
of  the  property,  and  can  take  and  appropriate  the 
rents  and  profits  of  the  land,  but  he  must  not 
commit  waste  to  the  injury  of  the  remainderman  or 
reversioner. 

The  powers  and  duties  of  the  tenant  for  life  during 
the  continuance  of  his  estate  depend,  firstly,  upon 
the  instrument  creating  the  estate,  and  secondly, 
upon  the  common  and  statute  law.  The  instrument 
creating  the  estate  may  impose  many  obligations 
upon  the  tenant  for  life  to  which  he  would  not 
otherwise  be  liable.  '  On  the  other  hand,  it  may  give 
him  greater  rights  than  he  would  otherwise  possess; 
for  instance,  by  granting  the  estate,  to  be  held 
without  impeachment  of  waste,  or  by  giving  him 
certain  express  powers. 
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Liability  for  Waste. 

Waste  is  a.  spoil  or  destruction  in  houses,  gardens, 
trees  or  other  corporeal  hereditaments  to  the  injury 
of  the  reversion  or  inheritance.  The  two  great 
divisions  of  waste,  as  known  to  the  law,  are  volun¬ 
tary  waste  and  permissive  waste-  Voluntary  waste 
is  an  offence  of  commission,  and  consists  in  doing 
something  which  the  tenant  is  by  law  prohibited 
from  doing.  Permissive  waste  is  an  offence  of  omis¬ 
sion  or  negligence,  and  consists  in  allowing  some¬ 
thing  to  happen  which  the  tenant-  is  bound  by  law 
to  prevent. 

A  tenant  for  life  is  fully  liable  for  voluntary 
waste,  (a)  unless  there  is  anything  to  the  contrary 
in  the  instrument  creating  his  estate,  but  he  has  no 
.liability  whatever  for  permissive  waste,  ( b )  unless 
the  instrument  creating  the  estate  imposes  some 
liability  upon  him. 

The  instrument  creating  the  estate  frequently 
imposes  upon  the  tenant  the  duty  of  keeping  the 
premises  in  repair  and  protecting  them  from  harm 
during  his  tenancy.  The  extent  of  the  obligation 
necessarily  depends  upon  the  words  of  the  instru¬ 
ment,  and  when  they  are  of  a  general  character  the 
Court  will  not  hold  them  to  extend  to  repairs 'of 
an  unusual  and  expensive  character,  such  as  clean¬ 
ing  out  a  lake,  (c) 

A  failure  to  carry  out  the  provisions  of  the 
instrument  as  to  repairs  is  not,  properly  speaking, 
permissive  waste,  as  the  obligation  is  not  imposed 
by  law,  but  some  writers  call  it  conventional  waste. 


( a )  Co-  Lift.  53a. 

( b )  In  re  Cartwright  Avis  v.  Newman,  (1889)41  Ch.D.  532. 

(c)  Dashwood  v.  Magniac,  (1891)  3  Ch.  306. 
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It  may  be  noted  that  there  is  no  remedy  for 
trivial  waste,  and  the  old  writers  say  •“  it  ought  to 
be  of  the  value  of  forty  pence  at  the  least.” (d)  In 
the  case  of  Doherty  v.  Allman(e)  Lord  Blackburn 
said  :  — 

It  is  perfectly  clear  that  in  an  action  of  waste  you  cannot 
recover  nominal  damages  only,  you  must  get  real  damages. 
The  jurors  must  not  find  for  you  unless  they  think  there 
is  substantial  and  real  damage. 

Moreover,  where  the  waste  is  of  such  a  nature  that 
it  improves  rather  than  depreciates  the  holding, 
that  is,  where  it  is  what  is  known  as  meliorating 
waste,  no  injunction  will  be  granted  to  restrain 
it.  (/) 

Statutory  Powers. 

The  powers  which  have  been  given  comparatively 
recently  to  tenants  for  life  to  exceed  such  powers  as 
they  had  by  common  law  are  mostly  contained 
in  the  Settled  Land  Acts,  1882-1890.  (g)  These 
Acts  give  power  to  the  tenant  for  life  to  sell  the 
settled  lands  or  any  part  thereof,  to  exchange  them, 
to  lease  them  for  ninety-nine  years  for  building,  for 
sixty  years  for  mining,  and  for  twenty-one  years 
for  other  purposes,  and  to  do  a  large  number  of 
other  acts  which  were  previously  beyond  his 
powers.  These  powers  are  carefully  safeguarded  by 
the  Act,  which  provides  that  all  capital  moneys 
received  must  be  paid  to  the  trustees  of  the 


( d )  Co.  Litt.  54 a  note  ;  There  v.  Thomas,  (1368)  Noy  4 :  Mollineux  v. 
Powell,  (1730)  3  P.  Wrsis.  268:  Dench  ».  Banipton,  (1799)  4  Ves.  700:  Harrow 
School  v.  Alderton,  (1800)  2  Bos.  &  P.  86 :  Young  v.  Spencer,  (1829)  10  B.  &  C.  145. 

(e)  (1878)  3  App.  Cas.  709,  at  p.  733. 

(/)  S.C.  and  see  re  McIntosh,  (1891)  61  LJ.  Q.B.  164. 

( g )  45  &  46  Viet.,  c.  38 ;  47  &  48  Viet.,  c.  18  ;  50  &  51  Viet.,  c.  30  :  52  &  53 
Viet.,  c.  36  ;  53  &  54  Viet.,  c.  69. 
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settlement  or  into  Court,  and  that  all  investments 
must  be  made  in  the  trustees’  names.  Investments 
must  be  in  authorised  securities,  but  capital  money 
may  be  used  in  discharging  encumbrances,  in 
carrying  out  any  of  the  large  number  of  improve¬ 
ments  that  are  authorised  by  the  Act,  or  in  the 
purchase  of  other  lands. 

Statutory  Power  to  Cut  Timber. 

So  far  as  our  subject  is  concerned,  it  may  be 
especially  noted  that  where  a  tenant  for  life  is  im¬ 
peachable  for  waste  in  respect  of  timber,  and  there 
is,  on  the  settled  land,  timber  which  is  ripe  and  tit 
for  cutting,  the  tenant  for  life,  on  obtaining  the 
consent  of  the  trustees  of  the  settlement  or  an  Order 
of  the  Court,  may  cut  and  sell  that  timber,  or  any 
part  thereof.  Further,  that  the  tenant  for  life  may 
appropriate  one-fourth  part  of  the  net  proceeds  of 
the  sale  of  the  timber  as  rents  and  profits  of  the 
land,  the  remaining  three-fourths  of  the  net  proceeds 
being  paid  over  to  the  trustees  to  be  invested  by 
them  or  otherwise  dealt  with  under  the  trusts  of 
the  settlement. 

This  power  is  new,  for,  prior  to  the  Act,  (/i)  the 
only  method  open  to  the  tenant  and  the  trustees, 
in  the  absence  of  any  express  provision  in  the 
instrument  creating  his  estate,  was  to  apply  to  the 
Court  to  have  the  timber  cut  under  their  direction. 
Even  then  the  Court  would  not,  apparently,  on 
the  application  of  a  tenant  for  life,  order  a  cutting 
merely  because  the  timber  was  ripe.  ( i )  Moreover, 


(h)  45  &  46  Viet.,  c.  38,  s.  35. 

(i)  Seagram  v.  Knight,  (1867)  L.R.  2  Ch.  628. 
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the  practice  of  the  Courts  was  to  order  the  whole  net 
proceeds  of  the  sale  to  be  invested  by  the  trustees, 
so  that  the  tenant  for  life  only  received  the  divi¬ 
dends,  and  no  part  of  the  capital,  (j) 

The  Settled  Estates  Act,  1877,  ( k )  declared  that 
it  is  lawful  for  the  Court,  if  it  shall  deem  it  proper 
and  consistent  with  a  due  regard  for  the  interests 
of  all  parties  entitled  under  the  settlement,  and 
subject  to  the  provisions  and  restrictions  in  the  Act 
contained,  from  time  to  time  to  authorise  the  sale 
of  any  timber  (not  being  ornamental  timber)  grow¬ 
ing  on  any  settled  estate. 

The  interest  of  the  tenant  for  life  in  the  timber 
that  is  felled  and  sold  under  the  Settled  Land  Act, 
1882,  (l)  to  the  extent  of  one-quarter  of  its  value, 
may  be  regarded  as  some  recompense  for  the  trouble 
he  is  put  to  in  connection  with  the  sale.  The  right 
to  this  fourth  part  only  arises  after  the  timber  has 
been  felled  and  sold,  as  while  the  trees  are  standing 
they  are  part  of  the  inheritance.  In  a  compara¬ 
tively  recent  case,  a  tenant  for  life,  who  had  express 
power  to  cut  and  sell  timber  or  other  trees  which 
were  beginning  to  decay,  and  to  apply  the  produce 
to  his  own  use,  sold  the  estate  under  the  Settled 
Land  Act,  with  the  condition  that  all  timber  and 
timberlike  trees  should  be  paid  for  at  a  valuation  in 
addition  to  the  purchase-money.  He  claimed  pay¬ 
ment  (1)  of  so  much  of  the  amount  of  the  valuation 
as  represented  timber  beginning  to  decay,  which  he 
might  have  sold  under  his  power,  and  (2)  of  one- 


01  Tooker  v.  Armesley,  (1832)  5  Sim.  235. 
( k )  40  &  41  Viet.,  c.  18,  s.  16. 

(Z)  45  &  46  Viet.,  c.  38. 
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fourth  of  the  balance  by  virtue  of  Section  35.  He 
was  held  to  be  entitled  to  neither,  as  there  was  only 
one  sale,  the  timber,  until  severed,  being  part  of 
the  inheritance,  (m) 

Another  statutory  power  given  by  the  Settled 
Land  Act  is  to  authorise  the  expenditure  of  capital 
money  upon  the  planting  of  trees.  This  is  not  con¬ 
fined  to  planting  for  shelter,  as  was  the  case  in  the 
Improvements  of  Land  Act,  1864.  (n) 

Rights  axd  Liabilities  as  to  Trees. 

In  discussing  the  rights  and  liabilities  of  the 
tenant  for  life  as  to  trees,  it  must  first  be  made 
clear  as  to  :  — 

(1.)  Whether  he  has  full  ordinary  liability  for 
waste. 

(2.)  Whether  his  rights  and  liabilities  are 
varied  by  the  instrument  creating  his 
estate. 

(3.)  Whether  he  holds  without  impeachment  of 
waste. 

The  second  case  can,  of  course,  only  be  considered 
when  the  exact  terms  of  the  instrument  are  known, 
and  so  can  be  disregarded  here  if  the  tenant  is  liable 
for  waste- 

The  powers  of  a  tenant  for  life  who  is  impeach¬ 
able  for  waste  differ  according  to  the  nature  of 
the  estate.  If  the  estate  is  a  timber  estate  he  will 
have  greater  powers  than  if  it  is  not,  and,  in  such 
case,  he  will  have,  in  addition  to  his  usual  rights. 


(m)  Re  Llewellin,  Llewellin  v.  Williams,  (1888)  37  Ch.D.  317. 
(»)  27  &  28  Viet.,  c.  114,  s.  9. 
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a  right  to  take  part  of  the  timber  growing  upon 
the  land  as  part  of  the  rents  and  profits  of  such 
land,  (o) 

On  an  ordinary  country  estate,  other  than  a 
timber  estate ,  the  tenant  for  life  impeachable  for 
waste  has  the  following  rights  which  he  can  exer¬ 
cise  without  leave  or  licence: — - 

(1.)  To  enjoy  the  shade,  shelter  and  fruit  of  all 
trees  growing  upon  the  property,  (p) 

(2.)  To  trim  the  hedges  and  appropriate  the 
trimmings,  (q) 

(8.)  To  cut  the  underwood  and  bushes  at  proper 
times,  including  even  Oak  and  Ash  (which 
have  usually  been  cut  as  underwood), 
and  even  if  they  are  of  the  age  of  over 
twenty  years,  (r)  provided  the  cutting  be 
done  in  a  reasonable  and  husbandliko 
manner  and  so  as  not  to  eradicate  or 
destroy  the  germins  or  prevent  their  future 
growth,  (it)  But  a  tenant  for  life  has  no 
property  in  the  underwood  until  his  estate 
comes  into  possession,  and  cannot  have  an 
account  of  what  was  cut  wrongfully  by  a 
preceding  tenant,  (s) 

(4.)  To  take  the  lops  and  tops  of  pollards  at 
all  proper  times. 


(o)  Hollywood  v.  Honywood,  (1874)  L.R.  18  Eq.  309-810;  Dash  wood 
v.  Magniac,  (1891)  3  Ch.  306. 

(p)  Co.  Rep.  626  ;  11  Co.  Rep.  50a. 

(Q)  Co.  Litt.  53a,  note  11. 

(r)  Bagot  r.  Bagot,  (1863)  32  Beav.  509. 

(rr)  Brydges  v.  Stephens,  (1821)  6  Madd.  279;  Humphreys  v.  Harrison, 
(1820)  Jac.  &  W.  581 ;  Pidgeley  v.  Rawling,  (1845)  2  Col).  275. 

(s)  Figot  v.  Bullock,  (1792)  1  Ves.  Jun.  479. 
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(5.)  To  cut  dead  wood  and  to  take  all  dead 
wood  that  falls,  (ss) 

(G.)  To  cut  down  and  appropriate  all  trees  that 
are  not  timber  either  by  law  or  custom,  and 
which  would  not  grow  into  timber,  unless 
such  cutting  would  cause  some  special  pre¬ 
judice  to  arise  to  the  inheritance,  such  as  if 
they  support  a  bank,  or  are  planted  or  left 
standing  for  shelter  (t)  or  ornament  and 
the  like ;  but  there  is  no  right  to  cut  fruit 
trees  growing  in  orchards  or  gardens,  (w) 

(7.)  To  thin  out  young  plantations,  even  if  they 
are  of  timber  trees  under  the  age  of  twenty 
years,  provided  they  are  cut  down  for  the 
purpose  of  the  development  and  growth  of 
other  timber  in  the  same  plantation. (r) 

(8.)  To  take  a  portion  of  the  timber  for  his 
reasonable  estovers  or  botes.  ( w ) 

Any  act  in  excess  of  these  rights  is  waste.  It  is 
therefore  waste,  and  the  tenant  will  be  liable  for 
his  wrongful  act  if  he:  — 

(1.)  Roots  up  hedges  Or)  (except  for  straight¬ 
ening  fences,  redivision  of  fields,  etc., 
under  the  Settled  Land  Act). 

(2.)  Cuts  underwood  at  unseasonable  times  or 
destroys  the  stools  or  germins. 


(ss)  Co.  Litt.  53a. 

(f)  Phillips  v.  Smith,  (1845)  14  YI  &  W.  589  ;  Cowley  (Earl  of)  v.  Welles¬ 
ley,  (1880)  Lit.  1  Eq.  656. 

(u)  Bro.  Ab.  “  Waste ”  143. 

(v)  Ferrand  v.  Wilson,  (1845)  4  Hare  344 ;  Lovat  (Lord)  v.  Leeds 
(Duchess  of),  (1862)  2  Dr.  &  S.  75  ;  Honywood  v.  Honywood,  (1874) 
18  Eq.  306. 

(w)  Co.  Litt.  536. 

(x)  Co.  Litt.  53a. 
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(3.)  Takes  windfalls  of  sound  timber,  for  these 
belong  to  the  owner  of  the  first  estate  of 
inheritance,  (y) 

(4.)  Cuts  timber  (except  for  his  reasonable 
estovers  or  botes)  ;(yy)  e.rj.,  to  cut  for 
repairs  which  are  not  necessary,  or  for 
repairs  which  happened  by  the  lessee’s  own 
default,  (z)  is  waste. 

(5.)  Cuts  fruit  trees  growing  in  a  garden  or 
orchard  (unless  they  have  been  torn  up  by 
the  wind). (a) 

(G.)  Cuts  trees  which  are  planted  or  left  stand¬ 
ing  for  shelter  or  ornament,  or  which  serve 
to  keep  up  river  banks,  etc.  (b)  Thus, 
where  a  tenant  cut  down  certain  Willows 
which  grew  upon  the  banks  of  a  river,  and 
in  consequence  thereof  the  bank  fell  down 
and  a  meadow  was  flooded,  it  was  held  to 
be  waste,  (c) 

The  cutting  of  timber  which  is  over-ripe  or  in  a 
state  of  decay  is  waste ;(d)  but  it  seems  that  it  is 
not  waste  to  cut  trees  that  are  dead  and  bear  neither 
fruit  nor  leaves,  (e)  and  have  not  sufficient  timber 
in  them  for  buildings  or  posts.  (/) 

(y)  Lushington  v.  Boldero,  (1851)  15  Beav.  7 :  Bateman  v.  Hotchkin, 
(1862)  31  Beav.  486:  Lewis  Bowles' Case,  (1616)  11  Co.  79b;  Welbeck  Case, 
Newcastle  (Duke  of)  v.  Vane,  (c.  1690)  2  P.  Wms,  (1724)  240  ;  3  P.  Wms.,(1734) 
267  ;  Ferrand  v.  Wilson,  (1845)  4  Hare  344. 

(yy)  Co.  Litt.  53ft. 

(2)  2  Rol.  Ab.  822. 

(a)  Co.  Litt.  53a ;  Littler  v.  Thompson,  (1839)  2  Beav.  129. 

(ft)  Co.  Litt.  536. 

(c)  Sir  George  Stripping’s  Case,  (1622)  Winch.  15. 

(d)  Perrot  v.  Perrot,  ( 1744)  3  Atk.  95  ;  see,  however,  40  &  41  Viet.,  c.  18, 
s.  16 ;  45  &  46  Viet.,  c.  38,  s.  35. 

(c)  Co.  Litt.  53a :  but  see  re  Llewellin,  (1887)  37  Ch.D.  317-324. 

(/  )  Hanwood’s  Case,  (1573)  Moore  101 ;  Dyer  332 ;  Gibbons  on  “  Dilapida¬ 
tions”  68. 
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It  is  not  waste  to  cut  fruit  trees  which  do  not 
grow  in  a  garden  or  orchard,  but  grow  scatteringly 
on  divers  places  on  the  land.(gr) 

It  is  waste  to  cut  down  trees  which,  under  the 
age  of  twenty  years,  are  not  timber,  but  which 
would  be  timber  if  they  were  over  twenty  years  of 
age,  unless  it  is  done  for  the  purpose  of  improving 
the  other  trees.  It  would  appear  not  to  be  waste 
to  cut  timber  where  the  underwood  is  the  most  im¬ 
portant  part  of  the  produce,  and  the  cutting  of 
the  timber  is  necessary  for  its  growth. (ft) 

The  power  under  the  Settled  Land  Acts  (z)  of 
the  tenant  for  life  to  cut  ripe  timber  with  consent 
of  trustees  or  Order  of  Court  has  already  been 
noticed,  (j) 

The  law  upon  the  subject  of  the  tenant’s  rights 
in  timber  and  of  waste  as  to  timber  was  fairly 
clear  in  Lord  Coke’s  time.  Referring  to  waste  in 
trees,  he  says:  — 

Waste  properly  is  in  .  .  .  timber  trees,  either  by 

cutting  of  them  down  or  topping  of  them  or  doing  any  act 
whereby  the  timber  may  decay.  If  the  tenant  cut  down 
timber  trees  or  such  as  are  accounted  timber  .  .  .  this- 

is  waste ;  and  if  he  suffer  the  young  germins  to  be 
destroyed,  this  is  destruction.  So  it  is  if  the  tenant  cut 
down  underwood  (as  he  may  by  law),  yet  if  he  suffer  the 
young  germins  to  be  destroyed,  or  if  he  stub  up  the  same, 
this  is  destruction. 

Cutting  down  of  Willows,  Beech,  Birch,  Aspe,  Maple  or 
the  like  standing  in  the  defence  and  safeguard  of  the  house 


(g)  Bro.  Ab.  “Waste  ”  143. 

(A)  Knight  ».  Duplessis,  (1751)  2  Ves.  Sen.  B61.  At  the  present  day,  when 
underwood  is  practically  valueless,  such  a  condition  of  affairs  is  highly 
impracticable. 

(i)  45  &  46  Viet,,  c.  38  ;  53  &  54  Viet.,  c.  69. 

O')  P.  79,  supra. 
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is  destruction.  If  there  be  a  quickset  fence  of  Whitethorn, 
if  the  tenant  stub  it  up  or  suffer  it  to  be  destroyed,  this 
is  destruction,  and  for  all  these  and  the  like  destructions 
an  action  of  waste  lyeth.  (But  cutting  up  of  quicksets 
is  not  waste  if  it  p reserves  the  spring.)  Cutting  of  Ash 
under  the  growth  of  twenty  years  is  not  waste.  The  cut¬ 
ting  of  dead  wood  .  .  .  is  no  waste. 

If  the  tenant  suffer  the  houses  to  be  wasted,  and  then 
fell  timber  to  repair  the  same,  this  is  double  waste. 

The  tenant  may  .  .  .  for  the  reparation  of  the  house 

.  .  .  take  convenient  timber  trees.  The  tenant  may  take 

sufficient  wood  to  repair  the  walls,  pales,  fences,  hedges  and 
ditches  as  he  found  them,  but  he  can  make  no  new ;  and 
he  may  take  also  sufficient  plowbote,  firebote  and  other 
housebote. 

The  tenant  cutteth  down  trees  for  reparations  and  selleth 
them,  and  after  buyeth  them  again  and  imploys  them  about 
necessary  reparations,  yet  it  is  waste  by  the  vendition ;  he 
cannot  sell  trees  and  with  the  money  cover  the  house,  (k) 

Very  little  later  it  was  stated  that  the  cutting  of 
Hornbeams,  Hazels,  Willows  and  Sallows,  though 
of  forty  years’  growth,  is  no  waste,  because  these 
trees  would  never  be  timber.  (1) 

From  Lord  Coke’s  time  to  the  present  there  have 
been  a  large  number  of  cases  before  the  Courts  upon 
various  points,  some  of  which  it  is  necessary  to 
explain  further,  but  before  dealing  with  them 
it  may  be  desirable  to  quote  the  latest  summary 
of  the  subject  given  in  the  Courts  by  Sir 
George  Jessel,  M.R.,  in  the  case  of  llomjvcood  v. 
Hollywood  in  1874:  — 

Once  arrive  at  the  fact  of  what  is  timber,  and  the  tenant 
for  life  impeachable  for  waste  cannot  cut  it  down. 

The  tenant  for  life  can  cut  all  that  is  not  timber,  with 
certain  exceptions.  He  cannot  cut  ornamental  trees,  and 
he  cannot  destroy  germ  ins,  as  old  law  calls  them,  or  stools 


(k)  Co.  Litt.  52b.  53a. 

(/)  Godbolt,  4  pi.  6  (1581). 
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of  underwood,  and  he  cannot  destroy  trees  planted  for  the 
protection  of  banks,  and  various  exceptions  of  that  kind ; 
but  with  those  exceptions,  which  are  waste,  he  may  cut 
all  trees  which  are  not  timber,  with  again  an  exception, 
that  he  must  not  cut  those  trees  which,  being  under 
twenty  years  of  age,  are  not  timber,  but  which  would  be 
timber  if  they  were  over  twenty  years  of  age.  If  he  cuts 
them  down  he  commits  waste,  as  he  prevents  the  growth  of 
the  timber.  Then,  again,  there  is  a  qualification  that  he 
may  cut  down  Oak,  Ash  and  Elm  under  twenty  years  of 
age,  provided  they  are  cut  down  for  the  purpose  of 
allowing  the  proper  development  and  growth  of  other 
timber  that  is  in  the  same  wood  or  plantation.  That  is  not 
waste ;  in  fact,  it  is  for  the  improvement  of  the  estate, 
and  not  the  destruction  of  it,  and  therefore  he  is  allowed 
to  cut  them  down.  If,  therefore,  in  the  course  of  the  proper 
management  of  this  estate  any  Oaks,  Ashes  or  Elms  under 
twenty  years  old  have  been  cut  down  for  the  purpose  of 
allowing  of  the  growth  of  the  other  timber  in  a  proper 
manner,  that  would  not  be  waste  on  the  part  of  the  tenant 
for  life,  though  impeachable  for  waste,  (m) 

Eight  to  Windfalls. 

Windfalls  of  trees  may  be  of  various  kinds. 
Sound  timber  trees  may  be  blown  down.  Decayed 
and  useless  timber  trees  may  fall.  There  is  some¬ 
times  a  large  fall  of  coniferous  trees,  such  as 
Larches,  which  are  not  timber,  in  heavy  gales. 

The  question  then  arises  as  to  what  interest,  if 
any,  the  tenant  for  life  has  in  such  trees.  If  the 
tenant  is  unimpeachable  for  waste  he  would  have 
the  right  to  cut  any  of  such  trees,  and  so  undoubt¬ 
edly  windfalls  will  belong  to  liim,(n)  even,  it  is  sub¬ 
mitted,  if  they  were  planted  or  left  standing  for 
ornament  or  shelter,  as  they  were  not  felled  by  the 
act  of  the  tenant,  but  by  the  act  of  God. 

(m)  L.R.  18  Eq.,  at  pp.  306  and  309. 

(n)  Lewis  Bowles’s  Case,  (1616)  11  Co.  796- 
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If  the  tenant  is  liable  for  waste,  windfalls  of 
decayed  and  useless  trees  will  belong  to  him,  but 
windfalls  of  sound  timber  will  not. 

The  earlier  cases  (o)  gave  the  property  in  the 
windfalls  of  timber  to  the  person  who  had  the  first 
estate  of  inheritance,  and  gave  no  interest  whatever 
therein  to  the  tenant  for  life. 

The  tendency  of  more  recent  times  lias  been  to 
regard  the  produce  of  the  sale  of  windfalls  of  timber 
trees  as  capital  money  arising  out  of  the  estate, 
which  should  be  invested  and  the  interest  paid  to 
the  tenant  for  life  for  as  long  as  he  lives. 

This  principle  was  apparently  first  propounded 
by  Lord  Eomilly,  M.R.,  in  1851,  (p)  as  follows: — - 

Where  by  an  act  of  God  a  large  quantity  of  timber 
is  blown  down,  by  a  storm,  the  produce  is  laid  out  in 
the  purchase  of  stock,  and  the  interest  of  the  fund  is 
paid  to  the  successive  tenants  for  life. 

In  a  later  case,(g)  the  same  Judge  laid  it  down 
that :  — 

In  the  case  of  timber  blown  down  by  a  storm,  there  is 
no  waste,  because  it  is  the  act  of  God,  but  the  produce 
of  the  sale  of  it  belongs  to  the  inheritance,  that  is,  the 
money  must  be  invested  in  Consols  and  the  interest  paid 
to  the  tenant  for  life. 

In  this  case  he  afterwards  directed  an  inquiry  to 
ascertain  what  part  of  the  fund  was  derived  from 
such  trees  as  the  tenant  for  life  would  be  entitled 
to  cut  himself,  and  from  all  fair  and  proper  thin¬ 
nings,  and  from  all  coppices  cut  periodically  in  the 


(o)  Newcastle  (Duke  of)  v.  Vane,  (prior  to  1091)  2  P.W.  240  :  3  P.W.  267  ; 
Ferrand  v.  Wilson,  (1845)  4  Hare  344. 

(p)  Lushington  v.  Boldero,  (1851)  15  Beav.  7. 

(q)  Bateman  v.  Hotchkin,  (1862)  31  Beav.  486. 
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nature  of  crops,  as  the  tenant  for  life  is  entitled  to 
the  benefit  of  the  sale  of  such. 

The  principle  is  upon  the  same  lines  as  the  cut¬ 
ting  of  timber  by  the  tenant  for  life  under  the  Settled 
Land  Acts,(r)  and  also  upon  the  lines  of  the  prac¬ 
tice  that  obtained,  in  recent  times,  when  timber 
was  cut  by  the  order  of  the  Court  of  Chancery,  (s) 

AVith  regard  to  coniferous  trees  and  other  trees 
not  timber,  it  would  appear  that,  as  the  tenant  for 
life  has  the-  right  to  cut  such  trees,  the  windfalls 
would  belong  to  him,  but  in  all  such  cases  the 
wording  of  the  settlement  must  be  carefully  con¬ 
sidered.  It  is  doubtful  if  Lord  Romilly's  judgment 
in  Bateman  v.  Hotchkin  referred  to  such  trees,  but 
the  thinnings  which  the  Court  held  could  be  taken 
in  Coicley  v.  Wellesley  (t)  were  certainly  of  coni¬ 
ferous  trees.  In  a  more  recent  case,(u)  on  an 
estate  on  the  borders  of  Westmorland  and  Cumber¬ 
land,  where  Larch  plantations  and  trees  to  the 
value  of  four  thousand  five  hundred  pounds 
(£4,500)  were  blowui  down,  others  being  left  un¬ 
injured,  it  was  held  that  the  proceeds  of  the  sale 
did  not  belong  to  the  equitable  tenant  for  life,  but 
must  be  invested  by  the  trustees.  But  the  Court, 
having  regard  to  the  annual  income  that  would 
have  been  derived  from  the  plantations  if  no  gales 
had  occurred,  fixed  an  annual  sum  to  be  paid  to  the 
tenant  for  life  out  of  the  income,  and,  if  necessary, 


(r)  45  &  46  Viet.,  c.  38 ;  53  &  54  Viet.,  e.  69. 

(s)  See  Osborne  v.  Osborne,  0815)  19  Ves.  423 ;  5  Sim.  239  ;  Wickham 
v.  Wickham,  (1815)  G.  Coop.  288 ;  19  Ves.  419 ;  Tooker  v.  Annesley,  (1832) 
5  Sim.  235. 

(0  (1866)  L.R.  1  Ea.  656. 

(u)  In  re  Harrison’s  Trust,  (1884)  28  Ch.D.  220. 


TENANT  FOR  LIFE. 


89 


out  of  the  capital,  subject  to  the  right  of  the  trus¬ 
tees  to  have  recourse  to  the  fund  in  order  to  replant 
the  plantations. 

The  Property  in  Cut  Timber. 

As  between  a  tenant  for  life  and  others,  the  first 
question  will  be  whether  or  no  the  tenant  was  liable 
for  waste,  and  the  second  whether  the  trees  were 
cut  rightfully  or  wrongfully.  If  the  tenant  is 
unimpeachable  for  waste,  and  the  timber  is  right¬ 
fully  cut  by  him,  he  is  undoubtedly  entitled  to  the 
proceeds  of  the  sale  of  it.  On  the  other  hand,  if 
the  timber  is  wrongfully  cut,  for  instance  if  it  were 
ornamental  timber,  he  lias  no  right  to  it  whatever, 
and  will  not  be  allowed  to  participate  in  any  benefit 
arising  from  it.  It  would  appear  also  that  no 
tenant  for  life  in  remainder  will  be  entitled  to  take 
any  interest  in  timber  thus  wrongfully  cut,  but  that 
it  will  devolve  as  part  of  the  inheritance,  and  the 
proceeds  will  go,  plus  interest,  to  him  who  has 
the  first  estate  of  inheritance.  The  cases  upon  the 
point  are  somewhat  ancient  and  not  very  easy  to 
follow,  but  the  general  results  tend  to  make  the 
above  view  correct.  («) 

If  the  tenant  is  liable  for  waste  and  wrongfully 
cuts  timber,  the  property  of  such  cuttings,  or  the 
proceeds  from  the  sale  of  such  cuttings,  will  belong 
to  the  person  who  has  the  first  vested  estate  of 
inheritance.  It  has  been  plainly  stated  by  Lord 
Romilly,  M.R.,  that  when  a  tenant  for  life  commits 


< v )  See  Rolt  v.  Somerville,  (1737)2  Eq.  Cas.  Abr.  759;  Ormonde  (Marquis 
of)  v.  Kynnersley,  (18241  5  Mad.  369  :  2  Sim.  &  Stu.  15  ;  2Bligh  N.S.  374  ;  2L.J. 
Ch.,  (O-S.)  178 ;  Lushington  t>.  Boldero,  (1850)  13  Beav.  418;  Paget  r.  Cary, 
(1583)  5  Co.  76 b ;  Lewis  Bowles's  Case,  (1016)  11  Co.  795  ;  15  Beav.  1,  and  many 
other  cases. 
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waste  by  cutting  timber,  the  produce  of  the  sale 
of  the  timber  is  part  of  the  inheritance,  and  as 
a  tenant  for  life  can  gain  no  advantage  by  his 
own  wrongful  act,  the  produce  is  invested  and 
accumulated  for  the  benefit  of  the  first  estate  of 
inheritance. (w)  The  law  was  well  summed  up  by 
Sir  George  Jessel  in  the  case  of  Homy  wood  v.  Holly¬ 
wood,  (x)  as  follows: — - 

The  only  other  question  to  be  decided  is,  Whose  is  the 
property  of  the  timber  cut  down  ?  There,  I  think,  the 
law  is  reasonably  clear.  If  the  timber  is  timber  properly 
so  called,  that  is,  Oak,  Ash  and  Elm  over  twenty  yeax-s  old 
(I  am  not  saying  anything  about  exceptional  cases),  the 
property  in  the  timber  cut  down  either  by  the  tenant  for 
life  or  anybody  else,  or  blown  down  by  a  storm,  belongs 
at  law  to  the  owners  of  the  first  vested  estate  of  inheritance. 
The  only  exception  is  where  the  remainderman  or  the 
owner  of  the  first  vested  estate  of  inheritance  has  colluded 
with  the  tenant  for  life  to  induce  the  tenant  for  life  to 
cut  down  timber,  and  then  equity  interferes  and  will  not 
allow  him  to  get  the  benefit  of  his  own  wrong.  But  with 
that  exception,  as  I  understand  the  law,  the  property  of 
the  timber  when  cut  down  is  in  the  owner  of  the  first 
vested  estate  of  inheritance.  There  is  again  a  second 
equitable  exception,  and  that  is  this,  that  when  timber  is 
decaying  or,  for  any  special  reason,  it  is  proper  to  be 
cut  down,  and  the  tenant  for  life,  in  a  suit  properly  con¬ 
stituted,  to  which  the  remainderman  or  owner  of  the  vested 
estate  of  inheritance  is  a  party,  gets  an  order  of  the  Court 
to  have  it  cut  down,  there  the  Court,  saying  to  the  tenant 
for  life,  “  You  could  not  cut  it  down,  because  you  are 
impeachable  for  waste,”  and  saying  to  the  remainderman, 
“  It  would  not  be  cut  down  without  the  interference  of 
the  Court,  so  that  you  would  have  got  it,”  disposes  of 


0c)  Bateman  t'.  Hotchkin,  (1802)  31  Beav.  480. 
(x)  (1874)  43  L.J.  Ch.  052. 
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the  proceeds  on  equitable  principles  and  makes  them 
follow  the  interests  in  the  estate.  In  that  case,  therefore, 
the  proceeds  are  invested  and  the  income  given  to  the 
successive  owners  of  the  estate,  and  until  you  get  the  owner 
of  the  first  absolute  estate  of  inheritance  who  can  take 
away  the  money.  The  same  course,  as  I  understand  it 
(there  is  a  decision  of  Lord  Lyndhurst’s  the  other  way, 
but  modern  decisions  have  settled  the  law),  is  adopted  in 
the  case  of  the  commission  of  equitable  waste,  i.e.  where 
ornamental  trees,  or  trees  which  could  not  otherwise  be 
cut  down,  even  by  a  tenant  for  life  unimpeachable  for 
waste,  are  cut  down.  In  that  case  also,  as  I  understand 
it,  the  proceeds  are  invested  so  as  to  follow  the  uses 
of  the  settlement,  that  is,  to  go  along  with  the  estate 
according  to  the  settlement,  giving  the  income  to  the 
tenant  for  life,  and  so  on. 

Then  we  come  to  the  property  in  trees  not  timber,  that 
is,  either  from  their  nature  not  timber,  or  because  they 
are  not  old  enough,  or  because  they  are  too  old.  In  all 
those  cases,  I  take  it,  the  property  is  in  the  tenant  for 
life.  If  he  cuts  them  down  himself,  I  understand  the 
property  is  in  the  tenant  for  life,  and  although  he  has 
cut  them  down  wrongfully,  and  committed  waste,  the 
property  is  still  in  him,  though  he  has  committed  a  wrong, 
and  would  be  liable  to  an  action  in  the  nature  of  waste. 
I  am  not  sure  that  would  follow  in  equity ;  my  impression 
is  that  equity  would  say  that  he  should  not  be  allowed 
to  take  the  benefit  of  his  own  wrong,  and  that  he  should 
not  be  allowed  to  take  the  property  in  those  trees  he 
cuts  down.  This  is  not  the  case  at  common  law,  and  I  am 
not  aware  that  the  exact  point  has  been  decided  in 
equity.  Then,  if  the  tenant  for  life  has  cut  down  Oak, 
Ash  or  Elm  under  twenty  years  of  age  in  a  due  course  of 
cultivation  and  for  the  purpose  of  improving  the  growth 
or  allowing  the  development  of  timber  trees,  she  will  be 
entitled  to  the  proceeds  of  the  trees  so  cut  down,  and, 
assuming  when  I  come  to  the  affidavits  there  are  some 
which  show  that  there  is  such  a  class  of  tree  cut  down 
(as  I  understand  is  actually  the  case),  then  I  shall  direct 
air  enquiry  to  ascertain  what  portion  of  the  proceeds  she  is 
entitled  to. 
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Where  timber  has  been  wrongfully  cut  by  a 
tenant  for  life  who  is  liable  for  waste,  any  action 
against  him  must  be  brought  within  the  statutory 
time,  i.e.  within  six  years.  If  the  time  has  been 
allowed  to  run  so  as  to  bar  the  legal  remedy  in 
respect  thereof,  the  remedy  in  equity  is  also  barred. 
In  the  case  of  legal  waste  in  cutting  timber  com¬ 
mitted  by  a  tenant  for  life,  the  Statute  of  Limita¬ 
tions  begins  to  run,  as  against  the  remainderman, 
from  the  time  when  the  waste  was  committed,  or, 
at  all  events,  from  the  time  when  the  proceeds  of  the 
timber  became  money  in  the  hands  of  the  wrong¬ 
doer,  and  not  from  the  time  when  the  estate  in 
remainder  falls  into  possession.  ( y ) 

It  was  held  in  the  same  case  that  the  right  to 
an  account  in  equity  of  the  proceeds  of  a  sale  of 
timber,  wrongfully  cut  in  commission  of  waste,  is 
only  incident  to  a  right  to  an  injunction. 

Where  timber  has  been  rightfully  cut  by  a  tenant 
for  life  under  order  of  Court,  etc-,  it  has  long  been 
the  practice  for  the  fund  derived  from  the  cutting 
to  be  invested,  and  for  the  tenant  for  life  to  take 
the  interest  arising  from  the  investment  for  so  long 
as  he  lives.  (2)  This  is  now  confirmed  by  Statute 
(Settled  Land  Acts,  1882-1890). 

The  question  has  then  to  be  decided  as  to  whom 
the  fund  belongs  after  the  death  of  the  tenant  for 
life.  It  would  appear  that  the  Courts  originally 
considered  it  to  belong  to  the  owner  of  the  first 
estate  of  inheritance :  but  in  more  recent  times  it 


( V )  Higginbotham  v.  Hawkins,  (1872)  41  L.J.  Ch.  828. 

(2)  Osborne  *.  Osborne,  (1815)  19  Ves.  423  :  Wickham  ».  Wickham. 
(1815)  G.  Coop.  288  :  19  Ves.  419 ;  Tooker  v.  Annesley,  (1832)  5  Sim.  235. 
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has  been  held  that  if  a  tenant  for  life  impeachable 
for  waste  were  succeeded  by  another  who  was 
exempted  from  impeachment  of  waste,  the  corpus 
of  the  fund  belonged  to  the  latter,  and  not  to  the 
remainderman  of  the  inheritance. (a) 

In  a  yet  more  recent  case, (6)  timber  had  been 
cut  by  a  tenant  for  life  impeachable  for  waste, 
and  the  proceeds  brought  into  Court.  It  had  been 
decreed  that  the  timber  had  been  properly  cut,  and 
that  the  tenant  was  entitled  to  the  interest  upon 
the  proceeds  during  her  life.  The  question  then 
arose  as  to  the  ownership  of  the  fund,  and  it  was 
decided  that  on  the  death  of  the  tenant  for  life, 
the  first  subsequent  tenant  in  possession  unimpeach¬ 
able  for  waste  was  entitled  to  the  corpus  of  the 
fund. 

The  Right  to  take  Trees  not  Timber. 

The  right  of  the  tenant  for  life,  who  is  liable  for 
waste,  to  cut  down  and  appropriate  all  trees  that 
are  not  timber,  either  by  law  or  custom,  has  been 
repeatedly  stated  by  the  Courts.  There  is  no  reported 
case  clearly  deciding  that  the  right  is  limited  to 
those  cases  in  which  the  cutting  of  such  trees  would 
not  be  prejudicial  to  the  interest  of  the  remain¬ 
derman  or  reversioner.  If  the  law  were  such  as 
at  first  glance  it  appears  to  be,  the  tenant  for  life 
would  be  enabled  to  cut  down  all  coniferous  plan¬ 
tations  upon  the  estate  and  to  appropriate  the 
proceeds  thereof  to  his  own  use,  which  seems 


fa)  Waldo  v.  Waldo,  (1835)  7  Sim.  261  and  12  Sim.  107;  Phillips 
v.  Barlow,  (1844)  14  Sim.  263  ;  Gent  v.  Harrison,  (1859)  Joh.  517- 
(6)  Lowndes  v.  Norton,  (1877)  46  L.J.  Ch.  613. 
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absurd.  There  is,  however,  no  doubt  that  such 
an  absurdity  would  not  be  countenanced  by  the 
Courts.  It  would  clearly  be  a  spoil  or  destruction 
in  trees  to  the  injury  of  the  remainderman  or  rever¬ 
sioner.  There  is  no  express  decision  to  that  effect, 
but  during  the  argument  in  Phillips  v.  Smith, (c) 
Eolfe,  B.,  said : — “  In  the  case  of  a  Fir  tree,  I  should 
say  that  cutting  it  down  to  the  ground  would  be 
waste,  because  it  will  not  grow  again.” 

To  take  a  case  where  the  owner  of  an  estate, 
on  which  there  were  one  thousand  acres  of  thriving 
Larch  plantations  varying  in  age  from  one  to  fifty 
years,  dies,  leaving  the  estate  to  his  wife  for 
life,  with  remainder  to  his  nephew  in  fee  simple. 
Xo  special  clauses  in  the  will  related  to  trees 
or  to  waste.  The  Larch  plantations  of  fifty 
\rears  old  may  be  worth  two  hundred  pounds  per 
acre  or  more ;  those  just  planted  may  have  cost 
five  pounds  to  ten  pounds  an  acre  to  plant.  The 
average  value  of  the  plantations  per  acre  may  be 
put,  for  the  sake  of  argument,  at  one  hundred 
pounds.  The  total  value  of  the  plantations  would 
then  be  one  hundred  thousand  pounds.  Is  it  to  be 
supposed  that  in  such  a  case  the  law  would  allow 
the  tenant  for  life  to  fell  all  trees  in  the  plantations, 
and  to  appropriate  the  sum  of  one  hundred  thousand 
pounds,  to  the  detriment  of  the  remainderman,  just 
because  Larch  has  not  been  held  to  be  timber? 

A  case  of  importance  on  this  point  is  In  re  Har¬ 
rison's  Trust,  (d)  the  facts  of  which  were,  shortly, 


(e)  (1845)  14  M.  &  W.  589. 
(<i)  (1884)  28  Ch.D.  220. 
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as  follows: — It  was  a  case  of  a  marriage  settlement 
of  the  High  Dale  Park  Estate,  Hawkshead,  Lanca¬ 
shire.  This  estate  was  conveyed  to  trustees  on 
trust,  subject  to  the  life  estate  of  Harrison’s  father 
to  pay  the  income  to  Harrison  during  his  life,  and 
to  his  wife  after  his  death,  and  in  trust  for  their 
children.  Power  was  given  to  the  trustees  to  deter¬ 
mine  what  part  of  the  property  should  be  considered 
as  corpus  and  what  as  income. 

At  the  time  of  the  cause  of  the  action  both 
Harrison  and  his  father  were  dead,  and  Mrs.  Har¬ 
rison  was  receiving  the  income  of  the  estate.  The 
estate  consisted  of -about  four  hundred  and  thirty- 
four  acres,  of  which  one  hundred  and  seventy  acres 
were  Larch  plantations  about  thirty-five  years  old. 
For  many  years  income  had  been  derived  from  the 
thinnings  of  these  plantations.  At  this  time  the 
income  was  about  five  hundred  pounds,  and  for  the 
last  five  years  it  had  averaged  over  four  hundred 
pounds  a  year,  and  from  the  date  of  planting  two 
hundred  pounds  a  year.  It  was  estimated  that  if  no 
storms  had  occurred  the  future  income  would  have 
been  five  hundred  pounds  for  two  or  three  years,  and 
then  two  hundred  and  fifty  pounds  for  about  fifteen 
years,  when  it  would  be  necessary  to  begin  to  clear 
the  plantations. 

In  1883-1884  exceptionally  heavy  gales  blew 
down  trees  which  were  valued  at  the  total  sum  of 
four  thousand  five  hundred  pounds,  and  it  was  con¬ 
sidered  to  be  desirable  to  fell  the  rest,  which  were 
valued  at  one  thousand  five  hundred  pounds,  and 
to  replant.  The  question  arose  as  to  whether  the 
four  thousand  five  hundred  pounds  and  the  one 
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thousand  five  hundred  pounds  were  to  be  considered 
as  belonging  to  Mrs.  Harrison,  and  whether  or  not 
any  part  of  the  money  ought  to  be  expended  in 
replanting  for  future  generations. 

Mr.  Justice  Pearson  said: — - 

With  regard  to  the  widow’s  interest;  in  the  first  place 
it  is  said  possibly  she  is  entitled  to  the  whole  of  bofth 
those  sums ;  secondly,  it  is  said,  if  she  is  not  entitled  to 
that,  she  may  be  entitled  to  have  the  money  applied  in 
such  a  way  that  out  of  the  capital  sums  of  four  thousand 
five  hundred  pounds  and  one  thousand  five  hundred  pounds 
she  may  receive  the  same  annual  income  as  has  been 
received  from  the  Larch  plantations  on  an  average  of  a 
sufficient  number  of  years ;  thirdly,  it  is  said  you  can 
treat  it  in  another  way ;  you  may  simply  invest  the  four 
thousand  five  hundred  pounds  and  the  one  thousand  five 
hundred  pounds  and  give  her  the  income  of  the  money 
so  invested. 

He  pointed  out  that  the  first  of  these  proposi¬ 
tions,  namely,  that  she  was  entitled  to  the  four 
thousand  five  hundred  pounds  and  the  one  thousand 
five  hundred  pounds,  arose  from  the  fact  that  the 
trees  were  Larch,  and  therefore  not  timber,  but  he 
afterwards  confined  his  remarks  to  the  terms  of 
the  settlement  and  the  fact  that  she  had  no  legal 
estate  in  the  property,  and  finally  decided  that  the 
trustees  should  be  directed  to  expend  as  much  money 
as  was  necessary  properly  to  renew  the  plantations, 
to  invest  the  residue,  and  to  pay  the  lady  the  interest 
on  the  money  invested! 

Mrs.  Harrison  was  not  satisfied  with  this  verdict, 
and  appealed  against  it.  Baggallay,  L.J.,  in 
giving  judgment,  said:  — 

I  need  hardy  say  that  it  has  been  repeatedly  decided 
in  this  and  other  Courts  that  Larch  trees  are  not  timber. 
They  are  not  subject  to  the  same  rules  as  timber  trees  are. 
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After  reviewing  the  case  he  and  the  other  Lord 
Justices  concurred  in  allowing  Mrs.  Harrison  the 
income  arising  from  the  one  hundred  and  seventy 
acres  of  Larch  plantations,  and  also  the  income 
arising  from  the  investment  of  the  windfall :  but,  if 
in  any  year  the  sum  of  such  incomes  exceeded  two 
hundred  and  fifty  pounds,  the  excess  was  to  be 
invested  by  the  trustees,  and  if  there  was  any 
deficiency,  such  was  to  be  raised  by  the  trustees  out 
of  the  trust  investments. 

This  case  makes  it  clear  that  where  Larch  planta¬ 
tions  are  held  on  trust  by  trustees  for  a  tenant  for 
life,  that  such  tenant  is  only  entitled  to  the  income 
from  the  thinnings,  and  not  from  the  felling  of  an 
immature  crop.  It  does  not  decide  anything  as  to 
mature  crops  of  Larch.  It  does  not  show  the  position 
where  the  tenant  for  life  has  the  legal  estate  in  the 
land,  but  it  is  submitted  that  such  tenant  for  life  is 
in  a  sense  a  trustee  for  the  remainderman  or  rever¬ 
sioner,  and  that  he  must  not  do  acts  to  their  detri¬ 
ment. 


H 


CHAPTER  Y  I  . 


THE  TENANT  FOR  LIFE  WITHOUT 
IMPEACHMENT  OF  WASTE. 

If  an  estate  is  granted  without  impeachment  of 
waste,  the  tenant  will  be  empowered  to  commit  legal 
waste,  but  the  Court  of  Chancery  will,  if  applied 
to,  restrain  him  from  committing  what  is  known  as 
equitable  waste.  This  equitable  or  unconscionable 
waste  consists  of  acts  of  gross  damage,  such  as  pull¬ 
ing  down  or  defacing  the  mansion,  or  felling  timber 
planted  or  left  standing  for  the  ornament  and  shelter 
of  the  mansion  house  and  grounds,  or  felling  sap¬ 
lings  not  proper  to  be  felled,  or  committing  other 
injuries  of  a  like  nature. 

From  very  early  times  the  Court  of  Chancery,  in 
administering  equity,  would  restrain  such  acts  by 
injunction,  and  it  continues  to  do  so  at  the  present 
day- 

The  instrument  creating  the  estate  of  the  tenant 
for  life  may  even  expressly  give  the  tenant  the 
right  to  commit  equitable  waste,  but  such  a  con¬ 
dition  of  affairs  is  probably  almost  unknown.  The 
Judicature  Act,  1873,  (a)  which  united  the  old 
superior  Courts  of  Law  and  Equity,  provided  that 
a,  tenant  for  life  without  impeachment  of  waste 


(a)  36  &  37  Viet,,  c.  66- 
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should  have  no  legal  right  to  commit  equitable 
waste,  unless  an  intention  to  confer  such  a  right 
expressly  appears  in  the  instrument  creating  his 
estate. 

If  an  estate  is  given  to  a  tenant  by  a  written 
instrument  expressly  declaring  his  estate  to  be 
without  impeachment  of  waste,  he  is  allowed  to  cut 
timber  in  a  husbandlike  manner  for  his  own  benefit, 
to  open  mines,  and  to  commit  other  acts  of  waste 
with  impunity,  (b) 

A  tenant  for  life  sans  waste  can  hardly  be  said 
to  be  as  much  the  owner  of  the  timber  as  the  tenant 
in  fee;  for  although  the  tenant  for  life  (avoiding 
equitable  waste)  may  fell  and  dispose  of  the  timber 
in  his  lifetime,  were  he  to  sell  growing  trees,  they 
would  go  to  the  remainderman  or  reversioner,  if 
not  severed  from  the  soil  in  his  lifetime.  Never¬ 
theless,  the  rights  and  liabilities  of  a  tenant  for  life 
sans  waste  may  be  taken  as  a  measure  of  the  rights 
and  liabilities  of  a  devisee  in  fee  subject  to  an  execu¬ 
tory  devise  over,  (c)  So  long  as  such  tenant  for 
life  exercises  his  powers  in  a  manner  which  is  fair 
and  equitable  to  those  in  remainder,  he  cannot  be 
interfered  with. 

The  powers  of  the  tenant  for  life  without  im¬ 
peachment  of  waste  as  to  cutting  timber  can  only 
be  exercised  during  his  life.  He  cannot  delegate 
them  to  another  so  as  to  give  him  power  to  cut 


( b )  Lewis  Bowles’s  Case  :  Bowles  (.'.  Berrie,  (1616)  11  Hep.  82b. 

(c>  Turner  o.  Wright,  (1860)  2  De  G-,  F.  &  J.  234,  per  Lord  Campbell, 
at  pp.  245-6. 
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timber  after  his  death,  nor  can  he  anticipate  his 
rights  by  cutting  timber  with  the  concurrence  of  the 
owner  of  the  previous  estate  in  possession,  (d) 

Should  a  tenant  for  life,  who  is  dispunishable  for 
waste,  grant  his  land  to  another,  the  remainderman 
could  not  sue  such  lessees  for  waste  ;(e)  and  if  such 
a  tenant  for  life  joins  with  the  reversioner  in  grant¬ 
ing  a  lease,  the  lessee  cannot  be  impeached  for 
waste  by  the  reversioner  during  the  life,  but  he 
can  afterwards.  (/) 

It  is  now  settled  at  law  that  if  a  stranger  cuts 
down  timber,  it  belongs  to  the  tenant  for  life  who 
is  dispunishable  of  waste,  and  not  to  the  remainder¬ 
man  in  tail  or  in  fee,  (gr)  provided  that  his  estate 
is  in  possession,  (h) 

A  tenant  in  tail  cannot  maintain  an  action  of 
trover  for  timber  cut  during  the  lifetime  of  such  a 
tenant  for  life,  (i) 

Restraining  the  Cutting  of  Ornamental  Timber. 

Equitable  waste  appears  to  have  been  restrained 
by  the  Court  by  injunction  before  the  time  of  Lord 
Nottingham,  and  to  have  been  so  restrained  by  him 
in  several  cases.  From  that  time  onwards  this 
has  been  constantly  done  by  the  various  Chancery 
Judges. 

Many  of  the  cases  refer  to  restraining  tenants  for 
life  without  impeachment  of  waste  from  cutting 

( d )  Evelyn  v.  Evelyn,  (16701  2  Swanst.  172  (re) ;  Aston  v.  Aston,  (1750) 
1  Ves.  Sen.  396. 

(e)  Bray  v.  Tracy.  (1625)  W.  Jones  51. 

(/)  Nudigate’s  Case,  (1564)  Moore  72. 

(?)  Anon.,  (1729)  Moseley  237,  per  Carter,  M.R. 

( h )  Bigot  v.  Bullock,  (1792)  1  Ves.  Jun.  479. 

(  0  Pyne  v.  Dor,  (1785)  1  T.R.  55/ 
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ornamental  timber.  From  very  early  times  this 
appears,  from  the  terms  of  the  injunctions  which 
were  granted,  to  have  referred  to  such  timber  as 
was  regarded  as  being  for  the  ornament  or  shelter 
of  the  house.  If  there  is  no  mansion  the  trees  will 
not  be  protected,  (j) 

For  instance,  an  injunction  granted  in  1717 
restrained  the  tenant  from  cutting  any  trees  “  which 
were  for  the  ornament  or  shelter  of  the  said  capital 
messuage.”  (k)  Again,  Lord  Hardwicke  in  1744 
granted  an  injunction  restraining  the  cutting  of 
timber  trees  growing  in  the  park  which  were  for 
the  shelter  or  ornament  of  the  mansion  house  there, 
and  also  of  any  timber  trees  which  were  planted  or 
grew  in  lines,  avenues  or  ridings  for  the  ornament 
of  the  said  park.  (1) 

In  another  case  before  the  same  Judge  in  1751,  an 
injunction  was  made  to  stay  the  cutting  down  of 
any  timber  trees  or  other  trees  which  were  planted 
or  growing  there  for  ornament  or  shelter  of  the 
mansion  house,  or  that  grew  in  vistas,  planted 
walks  or  lines,  for  the  ornament  of  the  park,  which 
was  part  of  the  premises  in  question ;  and  also  to 
stay  the  cutting  down  of  any  saplings  growing  on 
any  other  part  of  the  estate  in  question  and  not 
proper  to  be  felled,  until  answer,  or  other  order  to 
the  contrary,  (mj 


O')  Newdigate  v.  Newdigate,  (1834)  2  Cl.  A  F.  001. 
(/i)  Lawley  r.  Lawley,  (1717)  Jac.  Rep.  71  («). 

(I )  See  H.  Packingtons  Case,  (1744)  3  Atk.  215. 
(i/i)  O'Brien  v.  O'Brien,  (1751)  Ambler  107. 
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In  a  case  (about  1782)  power  had  been  given  by 
will  to-  cut  timber  upon  any  part  of  the  estate,  for 
the  tenant's  own  use  and  benefit,  at  all  seasonable 
times  of  the  year.  As  much  timber  had  been  cut 
that  was  ornamental,  Lord  Thurlow  granted  an  in¬ 
junction  restraining  the  defendant  from  cutting 
down  any  timber  and  other  trees  growing  on  the 
estates  in  question,  which  were  planted  or  growing 
there  for  the  protection  or  shelter  of  the  several 
mansion  houses  belonging  to  the  said  estates,  or  for 
the  ornament  of  the  said  houses,  or  which  grew  in 
lines,  walks,  vistas  or  otherwise  for  the  ornament  of 
the  said  houses,  or  of  the  gardens,  or  parks,  or 
pleasure  grounds  thereunto  belonging;  and  from 
cutting  down  any  timber  or  other  trees,  except  at 
seasonable  times,  and  in  a  husbandlike  manner, 
and  from  cutting  down  saplings  .and  young  trees 
not  fit  to  be  cut  as  and  for  the  purposes  of  timber, 
until  the  hearing  of  the  cause,  or  the  further  Order 
of  the  Court,  (n) 

If,  owing  to  the  cutting  of  the  sheltering  trees,  the 
house  is  damaged  by  tempest,  the  tenant  who  has 
cut  them  will  be  liable  for  the  damage  done,  (o) 

A  point  in  this  connection  then  arose  as  to 
whether  ornamental  timber  meant  such  trees  as  are 
ornamental  in  themselves,  or  such  as  were  planted 
or  left  standing  with  the  intention  of  being  orna¬ 
mental  or  of  affording  shelter.  On  this  point  Lord 
Eldon,  in  two  important  cases,  ( p )  made  it  clear  that 


( n )  Chamberlayne  v.  Duinmer,  (1782)  1  Bro.  C.C.  166. 

(o)  Stickleliorne  v.  Hatehman,  (1586)  Oiv.  42. 

( p )  Downshire  (Marquis  of)  v.  Sandys  (Lady),  (1801)  6  Ves.  107  :  Womb- 
well  v.  Belasyse,  (1825)  6  Ves.,  2nd  ed„  110a,  110b. 
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in  his  view  it  was-  of  no  consequence  whether,  in 
the  opinion  of  anyone  who  succeeded  the  person  who 
planted  it  and  had  not  the  absolute  power  of  dis¬ 
position,  the  limber  was  or  was  not  in  itself 
ornamental.  Also,  he  pointed  out  that  the  orna¬ 
mental  timber  might  be  at  some  distance  from  the 
house  and  not  visible  from  it.  He  is  reported  as 
having  said:  — 

Suppose  it  is  situated  on  a  different  side  of  a  hill  from 
the  house ;  if  the  system  of  plantation  for  the  ornament 
of  the  estate  embraced  the  whole  circuit  of  the  hill,  will 
it  be  said  that  it  is  not  to  be  protected,  because  it  is  on 
the  other  side  of  the  hill  1  So,  if  it  is  at  the  distance 
of  two  miles,  it  is  a  very  material  circumstance  upon  the 
question  of  the  fact  whether  it  was  planted  for  ornament 
or  not ;  but  if  it  could  be  seen  from  the  grounds,  or  if 
it  was  the  ride  of  the  family  for  pleasure,  that  is  evidence 
that  it  was  planted  for  ornament,  and  the  distance  is  only 
a  circumstance  of  fact,  material,  as  evidence,  to  decide 
the  fact  whether  the  trees  are  growing  for  ornament  or 
not.  (g) 

The-  doctrine,  however,  needs  the  most  careful 
application,  for  Lord  Eldon  remarked  in  the  later 
case: — 

I  do  not  recollect  that  it  lias  gone  to  this  extent,  that 
if  a  ride  is  made  through  a  wood,  in  which  wood  the 
proprietor  has  been  in  the  habit  of  cutting  timber  for  the 
use  and  repair  of  the  mansion,  that  ride  shall  protect 
the  whole  wood  from  being  cut.  .  .  .  Neither  do  I 

recollect  any  issue  -ever  directed  on  this ;  and  in  directing 
an  issue  attention  must  be  had  to  the  interests  of  all 
parties;  that,  if  the  injunction  restrains  the  legal  right 
to  cut  timber,  security  shall  be  given,  that  in  the  case 
of  the  death  of  him  whose  enjoyment  of  that  legal  right 
may  have  been  restrained  improperly,  his  estate  shall, 
to  the  extent  of  the  benefit  he  would  have  derived  from 


(<2)  Downsbire  v.  Sandys,  supra,  at  p.  Ill. 
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the  exercise  of  that  right,  be  reimbursed  by  those  who 
restrained  him.  ...  In  framing  the  issue,  another 
thing  also  must  be  attended  to — by  whom  the  trees  were 
planted  or  left  standing  for  ornament ;  as,  if  they  had 
been  planted  by  a  tenant  for  life  without  impeachment 
of  waste,  unless  afterwards  left  standing  with  that  view, 
they  would  not  be  entitled  to  this  protection,  (r) 

In  speaking  of  a  proprietor  who  had  the  absolute 
power  of  disposition  and  of  the  ornamental  charac¬ 
ter  of  the  timber,  Lord  Eldon  in  the  same  9ase 
•said :  — 


If  the  object  in  planting  timber,  or  in  leaving  timber 
standing,  is  ornament,  whether  that  object  is  effected, 
whether  the  effect  is  truly  ornamental  or  the  most  absurd 
exhibition  that  was  ever  produced,  this  Court  will  protect 
that  timber.  And  the  protection  is  not  confined  to  trees 
planted  or  left  standing  as  ornamental  to  a  house  or 
park,  nor  does  it  depend  upon  the  distance  from  the 
mansion.  ...  If  such  a  proprietor  had  even  the  bad 
taste  to  plant  or  leave  standing  a  couple  of  yew  trees,  cut 
in  the  shape  of  peacocks,  on  the  roadside  ....  they 
must  be  protected  until  some  person  (having  the  same 
absolute  power  of  disposition)  with  more  correct  taste  conies 
into  possession. 

Lord  Eldon  conceded  that  the  doctrine  of  protect¬ 
ing  the  trees  planted  or  left  standing  for  ornament 
had  taken  great  liberties  with  the  rights  of  man¬ 
kind,  but  stated  that  he  must  abide  by  what  had 
been  laid  down  in  such  cases ;  and,  therefore,  not 
only  the  mansion  house,  but  certain  rides  and 
shelter  to  the  park  must  also  be  protected. 

In  another  case  it  was  pointed  out  that,  as  the 
Court  cannot  determine  what  is  ornamental  timber, 
it  being  merely  a  question  of  taste,  they  therefore 
say  that  what  was  planted  for  ornament  must  be 


(r)  Wombwell  Belasysc,  (1825)  6  Ves.,  2nd  ed.,  U0«,  1106. 
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considered  as  ornamental ;(«) ;  but  if  a  deed  or  will 
ordered  the  protection  of  such  trees  as  are  in  fact 
ornamental,  the  Court  will  determine  the  ques¬ 
tion.  (t) 

More  recently,  various  decisions  have  some¬ 
what  modified  the  doctrine.  For  instance,  where 
two  estates  were  left  by  will  to  a  tenant  for 
life  without  impeachment  of  waste,  and  on  one  of 
them  the  house  had  been  abandoned  by  the  testator 
and  was  pulled  down  by  him,  the  tenant  for  life 
was  held  on  appeal  to  be  entitled  to  cut  down  the 
trees  in  the  avenue  which  formerly  led  to  the  now 
demolished  house.  In  the  Court  of  Appeal  Lord 
Justice  Turner  said:  — 

If  a  devisor  or  settlor  occupies  a  mansion  house,  with 
trees  planted  or  left  standing  for  ornament  around  or  about 
it,  or  keeps  such  a  mansion  house  in  a  state  for  occupation, 
and  devises  or  settles  it,  so  as  to  go  in  a  course  of  succes¬ 
sion,  he  may  reasonably  be  presumed  to  anticipate  that 
those  who  are  to  succeed  him  will  occupy  the  mansion 
house ;  and  it  cannot  be  presumed  that  he  meant  it  to 
be  denuded  of  that  ornament  which  he  has  him¬ 
self  enjoyed.  If,  on  the  other  hand,  the  devisor 
or  settlor  himself  pulls  down  the  mansion  house, 
upon  what  ground  is  it  to  be  presumed  that  he  intended 
that  which  is  incident  to  the  mansion  house  to  be  preserved  ? 
Is  it  to'  be  presumed  that  he  meant  that  the  incident 
should  be  preserved,  when  he  himself  has  destroyed  the 
principal  ?  These  trees  are  assumed  to  have  been  planted 
for  ornament  to  the  mansion  house.  Are  they  to  be  pre¬ 
served  for  ornament  to  the  estate  when  the  mansion  house 
is  pulled  down  ?  Are  trees  which  are  planted  for  one  pur¬ 
pose  to  be  protected  for  another?  (u) 


(s)  Mahon  v.  Stanhope,  (18081  3  Mad.  523  ( n ). 

(t)  Marker’s  Case,  (1850)  8  Hare  291 ;  15  Jur.  603  :  9  Hare  1 ;  see  also 
Magennis  v.  Fallon,  (1828)  2  Molloy  501  &  585 ;  Newdigate  r.  Newdigate,  (1834) 
2  Cl.  &  F.  601. 

'  la)  Micklethwait  v.  Miekleth wait,  (1857)  1  De  G.  &  J-  524. 
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It  appears  from  this  case  that  the  trees  must  be 
planted  or  left  standing  with  reference  to  the  occu¬ 
pation  of  the  house,  and  this  view  was  adopted  by 
the  Court  in  a  case  which  followed  soon  after, (r) 
where  Lord  Campbell  said  he  was  willing  to 
accept  the  clue  by  which  Lord  Justice  Turner, 
in  Micklethwciit  v.  Micklethicait,  proposed  to  solve 
the  difficulty,  and  quoted,  with  approval,  the  words 
of  the  judgment  given  above- 

The  law  is  therefore  well  settled  that  the  issue  to 
be  determined  in  any  case  which  arises  upon  the 
point  is  not,  which  trees  are  or  are  not  in  fact 
ornamental,  but  whether  the  trees  were  planted  by 
the  settlor  or  left  standing  by  him  with  the  inten¬ 
tion  that  they  were  for  shelter  or  ornament.  The 
opinion  of  an  expert  will  be  accepted  in  evidence  as 
showing  this  intention,  (ic) 

But  the  reports  of  an  expert,  although  entitled  to 
great  weight  as  affording  independent  testimony, 
cannot  be  considered  as  awards  or  in  any  other 
light  than  as  granting  material  for  the  information 
and  guidance  of  the  Court,  (r) 

The  tenant  for  life  without  impeachment,  of  waste 
is  obliged  to  leave  alone  any  trees  which  an  absolute 
owner  planted  or  left  .standing  for  ornament  or 
shelter.  He  is  bound  by  the  taste — or  want  of  taste 
— of  such  absolute  owner,  and  what  a  prudent  owner 
would  do  in  the  proper  course  of  management  can 
be  no  measure  of  the  obligation  which  is  attached 
by  the  Court  to  every  such  tenant  for  life.(y) 


( v )  Turner  v.  Wright.  (1860)  2  Do  CK,  F.  &  J.  231,  at  p.  245. 

(u>)  Weld-Blundell  v.  Wolseley,  (1903)  2  Ch.  064 ;  73  L.J.  Ch.  45. 

(x)  Ford  v.  Tynte,  (1864)  2  De  G-,  J.  &  S.  127,  ver  Turner,  L.J.,  at  p.  130. 
(2/)  Ibid. 
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Although  it  is  clear  that,  when  a  settlor  demolishes 
a  house,  the  trees  which  had  an  ornamental  value 
in  connection  with  such  house  can  be  felled  by  a 
tenant  for  life  without  impeachment  of  waste,  there 
may  be  reasons  which  will  enable  an  injunction 
to  be  obtained  to  prevent  such  felling.  There  are 
two  cases  on  this  point.  In  one  of  them  the  estate 
was  being  developed  as  a  building  estate,  and  the 
trees  were  valuable  as  ornament  or  shelter  to  the 
existing  villas. (2)  In  the  other  case,  the  house  was 
pulled  down  by  the  tenant  for  life,  and  there  was 
a  power  of  leasing  and  a  possibility  of  leases  being 
granted  to  build  houses,  which  might  receive  a 
benefit  from  the  ornament  or  shelter  afforded  by 
the  trees,  (a) 

On  the  other  hand,  if  an  owner  of  an  estate  with 
a  residence  thereon  purchases  adjoining  lands  with 
ornamental  woods,  the  Court  will  not,  from 
that  fact  alone,  infer  that  his  intention  was  to 
leave  standing  for  ornament  all  such  trees  as  he 
did  not  cut  down  during  his  life.  But,  if  there  is 
some  act  of  dedication,  such  as  planting  an  avenue, 
cutting  a  vista,  erecting  an  obelisk,  and  the  like, 
the  intention  will  be  evident. (b) 

Injunctions  have  been  granted  to  restrain  the  cut¬ 
ting  of  trees  which  had  been  planted  for  the  purpose 
of  excluding  objects  from  view,(c)  or  of  shade  to 
a  house  (d),  and  Lord  Iiardwicke  is  said  to  have 


(z)  Wellesley  v.  Wellesley,  (1834)  G  Sim.  497. 

(а)  Morris  r.  Morris,  (1847)  16  L.J.  Ch.  201 :  15  Sim.  505. 

(б)  Halliwell  v.  Phillips,  (18581  4  Jur.  (N.S.)  007. 

(c)  Day  c.  Merry,  (1810)  16  Ves.  375a. 

(d)  Strathmore  v.  Bowes,  (1786)  ‘J  Bro.  C.C.  83. 
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restrained  a  person  from  cutting  such  trees, 
although  such  person  had  planted  them  himself,  (e) 

If  a  tempest  had  produced  gaps  in  a  piece  of 
ornamental  planting,  by  which  unequal  and  dis¬ 
cordant  breaks  and  divisions  were  occasioned,  it 
would  be  going  too  far  to  hold  that  the  cutting  of 
a  few  trees  to  produce  a  uniform  and  consistent, 
instead  of  an  unpleasant  and  disjointed  appearance, 
should  be  considered  wasted/) 

Power  to  Thin  Ornamental  Woods. 

It  has  been  amply  shown  that  the  tenant  for  life 
without  impeachment  of  waste  will  be  restrained 
by  the  Courts  from  cutting  trees  which  have  been 
planted  or  left  standing  for  ornament  or  shelter, 
with  reference  to  the  occupation  of  the  house. 

In  many  cases  planting  for  ornament  or  shelter 
consists  in  the  creation  of  new  plantations  of  larger 
or  smaller  size,  and  of  clumps  and  belts  of  trees. 
When  such  areas  are  first  planted  a  large  number  of 
small  trees  are  used,  but  by  degrees,  as  the  trees 
grow,  there  is  no  longer  room  for  so  many.  A  large 
number  will  die  or  have  to  be  removed  in  order  to 
enable  the  rest  to  grow  satisfactorily,  and  it  is  often 
necessary  to  fell  some  trees  for  the  benefit  of  the 
others.  It  would  appear  to  be  common-sense  and 
usual  practice  that  the  tenant  for  life  should  not 
be  restrained  from  making  such  thinnings.  The 
Court  has  acknowledged  this  proposition  in  many 
cases. 


ic)  Coffin  v.  Coffin.  (1821)  Jac.  70. 

(/)  Mahon  c.  Stanhope.  (1808)  3  Madd.  523  ( n ),  per  Grant,  H.R. 
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Thus,  in  1819  an  inquiry  was  directed  as  to 
whether  any  of  the  trees  cut  and  sold,  injured  or 
impeded  the  growth  of  any  other  trees  adjoining 
thereto,  which  were  of  so  much  importance  to  the 
purposes  of  ornament  or  shelter  intended  by  the 
devisor,  that  the  removal  of  the  timber  or  other  trees 
so  cut  and  sold  was  essential  to  such  purposes  of 
ornament  or  shelter,  (g) 

In  the  following  year  another  inquiry  was 
directed  to  ascertain  what  timber  or  other  trees 
which  are  standing  or  growing  for  the  shelter  or 
ornament  of  the  house  may  now  be  cut  with  advan¬ 
tage  to  the  present  ornamental  character  of  the  said 
gardens,  pleasure  grounds,  park  and  plantations, 
either  because  they  are  prejudicial  to  more  orna¬ 
mental  trees,  or  because  they  are  too  thickly  planted 
to  admit  of  the  most  ornamental  growth,  or  for 
any  other  reason,  (h) 

More  recently  similar  inquiries  have  been 
directed  by  the  Court,  (i)  the  terms  of  one  them (j) 
being :  — - 

Whether  the  trees  in  the  said  woods,  and  the  said  other 
trees  which  have  been  marked  for  cutting,  or  any,  or  either, 
and  which  of  such  trees  injure  or  impede  the  growth  of  any 
other  trees  adjoining  or  near  thereto,  which  are  of  so 
much  importance  to  the  purposes  of  ornament  or  shelter 
to  the  said  mansion  house,  gardens,  park  or  pleasure 
grounds,  as  that  the  removal  of  the  trees  so  marked  for 
cutting  is  essential  to  such  purposes  of  ornament  or  shelter. 


(?)  Lushington  v.  Boldero,  (1819)  6  Mad.  149. 

(h)  Attorney-General  v.  Marlborough  (Duke  of),  (1820)  5  Madd.  280- 
(!)  Halliwell  v.  Phillips,  (1858)  4  Jur.  (N.S.)  607. 

( j )  Ford  v.  Tynte,  (1864)  2  De  G.,  J.  &  S.  127. 
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It  must  be  appreciated  that,  although  the  Courts 
will  restrain  a  tenant  for  life  without  impeachment 
of  waste  from  cutting  ornamental  timber,  as  being 
equitable  waste,  his  legal  powers  are  great,  and  the 
Courts  will  not  interfere  with  him  in  the  exercise 
thereof,  unless  he  is  proceeding  to  use  those  legal 
powers  in  a  manner  inequitable  to  those  in  re¬ 
mainder.  Therefore  he  may  fell  and  sell  trees 
planted  for  ornament,  if  he  does  so  in  the  proper 
course  of  husbandry,  (fc) 

More  recently,  it  has  been  held  that  a  tenant  for 
life  unimpeachable  for  waste  is  absolutely  entitled 
to  the  proceeds  of  the  sale  of  ornamental  timber 
cut  by  him,  if  such  cutting  was  properly  done  and 
was  essential  for  the  preservation  of  the  rest  of  the 
timber.  But  such  tenant  may  not  always  be  able 
to  judge  for  himself  what  should  or  should  not  be 
cut,  and  the  Court,  if  applied  to  at  the  proper  time, 
would  restrain  him  from  cutting  the  timber,  and 
would  direct  the  cutting  to  be  done  under  its  own 
supervision.  (1) 

On  the  other  hand,  if  the  timber  was  shown  to 
have  been  improperly  cut,  the  tenant  for  life  would 
not  be  allowed  to  take  any  interest  in  the  profit 
from  the  timber,  (m)  for  no  one  will  be  allowed  to 
take  advantage  from  his  own  wrongdoing. 

Decaying  Ornamental  Timber. 

The  tenant  for  life  without  impeachment  of  waste 
has  no  right  to  cut  timber  trees  planted  or  left 
standing  for  ornament  merely  because  they  chance 


(k)  Halliwell  v.  Phillips.  (1858)  4  Jur.  (N.S.)  607, 

(l)  Baker  v.  Sebright.  (1879)  49  L.J.  Ch.  65. 

On)  Lushington  v.  Boldero,  (1819)  6  Mad.  14&. 
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to  be  in  a  decaying  state.  Such  trees,  if  decaying 
solely  on  account  of  age,  may  be  equally  as  orna¬ 
mental  as  before,  and  on  at  least  two  occasions  the 
Court  has  refused  to  hold  that  they  ought  to  be 
cut.(n) 

Examples  of  decaying  ornamental  trees  can  be 
seen  in  most  of  the  ancient  parks  throughout 
England,  such  as  Oaks,  Spanish  Chestnuts,  Cedars 
and  many  other  species  of  enormous  size  possessing 
extreme  age,  great  beauty,  and  often  having  an 
historical  interest.  To  be  unable  to  prevent  the 
felling  of  such  trees  by  a  person  with  only  a  life 
interest  in  the  land  would  be  absurd,  for  in  many 
cases  they  greatly  enhance  the  value  of  the  pro¬ 
perty. 

In  a  comparatively  recent  Irish  case  it  was 
said :  — 


I  think  it  may  be  said  that  there  is  no  legal  limit 
.  .  .  .  arising  from  the  state  or  condition  of  the  par¬ 
ticular  trees  which  it  is  proposed  to  cut;  but  if  those  trees 
are  injuring  others,  also  ornamental,  which  it  is  more 
desirable  to  preserve,  the  Court  will  not,  in  that  case,  inter¬ 
fere  with  the  tenant  for  life  who  cuts  merely  to  save  from 
destruction  trees  of  greater  value  and  importance,  (o) 

Felling  Saplings. 

It  would  appear  that  a  tenant  for  life  without 
impeachment  of  waste  can  be  restrained  from  felling 
young  trees  likely  to  become  timber,  as  this  is 
regarded  as  equitable  waste.  Many  of  the  injunc¬ 
tions  which  have  been  granted  contain  words  to  this 


(n)  Bewick  v.  Whitfield,  (1734)  3  P.  Wins.  2G7 ;  Lushington  v.  Boldero 
(1819)  6  Mad.  149. 

(o)  Bedoyere  v.  Nugent,  (1890)  25  L.R.  Ir.  143,  per  Porter,  M.R.,  at  p.  159. 
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effect,  and  it  would  seem  that  such  an  injunction 
will  sometimes  be  made,  although  there  is  no  com¬ 
plaint  that  such  acts  have  been  done.  In  the  case  of 
any  act  of  waste  being  established  at  law,  it  has 
always  been  usual  for  the  Court  to  restrain  the 
tenant  not  only  from  committing  that  particular 
act  of  waste,  but  all  waste  generally;  and  so  in 
the  case  of  equitable  waste,  if  the  complaint  is 
established  as  to  one  act  of  waste,  the  Court  will 
restrain  the  tenant  from  committing  all  equitable 
waste  generally,  and  it  will  make  no  difference  if 
other  acts  of  equitable  waste  were  particularly 
restrained. 

Thus,  if  a  tenant  for  life  without  impeachment 
of  waste  commences  to  fell  ornamental  timber,  the 
Court,  on  being  satisfied  that  equitable  waste  has 
been  committed,  will  restrain  not  only  the  felling 
of  the  timber,  but  also  the  felling  of  saplings,  (p) 
and  upon  the  same  principle  it  will  restrain  the 
cutting  of  underwood  of  insufficient  growth. (q) 


( p )  Coffin  V.  Coffin.  (1821)  6  Mad.  17. 

(?)  Brydges  v.  Stephens,  (1821)  6  Mad.  279  ;  and  see  Hampton  v.  Hodges, 
(1803)  8  Ves.  105. 


CHAPTER  VII. 


TREES  AS  BETWEEN  LANDLORD  AND 
TENANT. 

The  Exception  of  Trees  from  a  Lease  of  Land. 

Where  land  is  leased  by  a  landlord  to  a  tenant, 
it  is  usual  to  except  from  thei  lease  the  trees 
that  are  growing  upon  the  land.  The  desirability 
of  this  exception  becomes  very  plain  when  it  is 
considered  what  enormous  powers  a  tenant  has  if 
it  be  omitted. 

When  Trees  are  not  Excepted  from  a  Lease. 

If  trees  are  not  excepted  from  a  lease,  and  there 
are  no  special  covenants  relating  to  them,  the  tenant 
will  have  practically  the  same  powers  as  a  tenant 
for  life  who  is  liable  for  waste  (a).  To  put  the 
matter  briefly,  he  will  have  the  following  rights:  — 

(1.)  To  take  and  enjoy  the  fruit,  shelter  and 
shade  of  all  the  trees  growing  upon  the 
land,  his  landlord  being  unable  to  touch 
them. 

(2.)  To  cut  the  coppices  and  underwoods  at 
proper  age  and  in  a  husbandlike  manner, 
and  to  take  the  proceeds  from  the  sale 
thereof. 


(a)  See  Chapter  V..  in  which  the  authorities  are  referred  to. 
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(3.)  To  cut  down  and  appropriate  trees  of  any 
age  which  are  not  timber  or  fruit  trees, 
except  those  which  have  been  planted  or 
left  standing  for  ornament  or  shelter,  or 
which  hold  up  banks  and  the  like, 
provided  that  they  will  reproduce  them¬ 
selves  from  their  stools. 

(4.)  To  take  timber  for  his  reasonable  estovers 
and  botes.  If  he  is  liable  for  repairs,  to 
cut  down  sucli  timber  trees  as  may  be 
necessary  for  the  purpose  of  repairing  the 
house  and  the  principal  buildings. 

(5.)  To  fell  dead  trees  and  to  take  the  wood 
thereof,  if  not  ornamental  timber. 

(6.)  To  trim  the  hedges  and  appropriate  the 
thinnings. 

(7.)  Probably,  in  a  long  lease,  he  would  be 
held  to  be  entitled  to  make  such  thinnings 
of  the  plantations  as  were  necessary. 

If  trees  are  not  excepted  from  a  lease,  the  landlord 
is  in  rather  an  unfortunate  position.  It  is  true 
that  the  property  in  all  timber  trees,  and  such  as 
are  likely  to  become  timber,  remain  vested  in  him, 
but  he  has  no  power  to  enter  and  take  such  trees 
without  the  tenant’s  consent,  unless  a  right  is 
reserved. 

The  law  upon  this  point  is  well  illustrated  by 
a  number  of  old  cases.  Thus,  ”  when  a  lease  of 
land  is  granted  by  a  lessor  to  a.  lessee,  the  woods 
and  trees  are  parcel  of  the  lease  and  pass  to  the 
lessee  as  well  as  the  land,  if  they  are  not  excepted 
by  it ;  and,  in  proof  of  this,  all  fruits  and  profits 
arising  from  the  fruit  trees  shall  be  the  lessee's,  and 
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the  shadow,  and  also  the  branches  and  loppings  for 
fuel  or  enclosure  of  fences ;  and  although  it  would 
be  a  good  bar  in  waste  for  the  lessee  to  say  that 
his  lessor,  who  is  the  plaintiff,  did  the  waste,  yet, 
if  the  lessor  cut  down  the  trees  without  the  licence, 
or  against  the  will  of  the  lessee,  an  action  of  trespass 
well  lies  against  him  by  the  lessee. ”(6)  Again, 
“  when  no  exception  is  in  the  lease  of  the  trees, 
the  lessee  has  such  particular  interest  in  the  tree 
as  aforesaid  (fruit,  mast,  shade,  loppings,  etc.),  and 
the  inheritance  of  the  trees  is  in  the  lessor.”  (cj 
And  again,  “  if  the  lessor  cuts  down  a  tree  and 
carries  it  away,  the  lessee  shall  have  an  action  of 
trespass.”  (d) 

Where  trees  are  not  excepted  from  a  lease,  both 
lessor  and  lessee  have  interests  in  them,  and  both 
of  them  can  bring  an  action  against  a  stranger 
who  cuts  or  injures  the  trees. (e) 

In  the  absence  of  any  covenants  relating  to  the 
matter,  the  tenant  will  be  liable  for  waste  in  the 
trees,  if  trees  are  not  excepted,  and  the  ordinary 
rules  relating  to  waste  in  trees  apply.  (/) 

The  following  points  relating  to  waste  in  trees 
as  between  landlord  and  tenant  were  made  clear 
in  a  more  recent  case: — ( g ) 

(1.)  The  cutting  of  young  trees  under  twenty 
years’  growth,  though  of  the  kinds  which 
may  be  timber  by  common  law  or  local 
custom,  is  not  necessarily  waste,  but  will 


<5)  Mervyn  v.  Lyds,  (1553)  1  Dyer  90a. 

<<•)  Liford’s  Case,  (1615)  11  Coke's  Rep.  485. 
(d)  Anon.,  (1550)  Moore,  No.  23,  p.  6. 

<£)  Bedingfield  t'.  Onslow,  (1685)  3  Lev.  209. 
if)  See  p.  82.  supra. 

(ffi  Dunn  «.  Bryan.  (1872)  7  Ir.R.  Eq.  143. 
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be  so  if  cut  unseasonably,  or  in  such  a 
manner  as  to  injure  the  reproductive  power 
of  the  stools.  In  all  such  cases  it  is  a 
very  important  consideration  whether  they 
have  or  have  not  been  previously  or 
usually  cut. 

(2.)  A  tree  must  attain  the  growth  of  twenty 
years  before  it  can  be  deemed  to  be  timber. 

(8.)  It  is  not  waste  in  a  lessee  to  cut  down  trees 
which  are  not  timber,  unless  they  are 
planted  for  the  ornament  or  .shelter  of  the 
house,  or  perform  some  important  function, 
such  as  supporting  a  bank  or  the  like, 
and  provided  also  that  the  tenant  cuts 
them  so  as  not  to  destroy  the  germinative 
or  reproductive  power  of  the  stools.  Trees, 
even  of  the  kinds  that  may  become  timber 
by  attaining  a  growth  of  twenty  years, 
may,  if  under  that  age,  be  cut  by  a  lessee, 
provided  they  be  cut  seasonably,  i.e. 
according  to  what  has  been  done  on  former 
occasions,  either  with  the  same  trees  if 
springing  from  old  stools,  or  other  trees 
in  the  same  place  or  neighbourhood. 

(4.)  The  principle  that  the  cutting  of  saplings 
and  young  timber  unfit  to  be  felled  is, 
under  certain  circumstances,  equi  table 
waste,  does  not  apply  to  cases  between 
landlord  and  tenant  where  the  cutting  is 
seasonable. 

(5-)  The  mere  cutting  of  a  hedge  in  such  a 
manner  that  it  will  grow  again  is  not 
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waste,  but  grubbing  up  the  thorns  of 
which  it  is  composed,  or  allowing  the 
germins  to  be  destroyed  by  cattle,  or  cut¬ 
ting  them  so  unreasonably  or  improperly 
that  they  will  not  grow  again  and  replace 
what  has  been  cut,  is  waste. 

There  would  appear  to  be  nothing  new  in  this 
decision,  for  we  find  in  a  very  old  case  (h)  that 
Chief  Justice  Dyer,  and  all  the  other  Judges, 
held  that  a-  tenant  for  life  (and  we  may  take  it 
that  the  same  applies  to  a  tenant  for  years)  might 
cut  all  underwood  which  had  been  usually  cut 
within  twenty  years.  But  in  the  wood  countries 
tenants  for  life  may  sell  seasonable  wood,  which  is 
called  Sylva  ccedua,  at  six  and  twenty,  eight  and 
twenty  or  thirty  years,  by  the  custom  of  the  country, 
and  so  the  usage  makes  the  law  in  several  countries. 
The  Judges  agreed  that  the  cutting  of  Oaks  of  the 
age  of  eight  or  ten  years  is  waste,  but  that  the 
cutting  of  Hornbeam,  Hazels,  Willows  or  Sallows 
of  the  age  of  forty  years  is  no  waste,  because  at  no 
time  will  they  be  timber,  (i) 

In  another  ancient  case,  about  1630,  (j)  Chief 
Justice  Richardson  showed  that  those  acts  are  not 
waste  which  are  not  prejudicial  to  the  inheritance, 
such  as,  in  that  case,  the  cutting  of  Sallows,  Maples, 
Beeches  and  Thorns  alleged  to  be  of  the  age  of 
thirty-three  years,  but  which  were  not  timber,  either 
by  general  law  or  particular  local  custom.  So,  like- 


no  Anon.,  (1581)  Godbolt -1. 

( i )  See  also  Fitzhardinge  v.  Pritchett  (1867)  L.R.  2  Q.B.,  at  p.  142 ;  and 
Rex  v.  XarbeTth,  (1839)  9  Ad.  &  E„  at  p.  815. 

( j  )  Barrett  r.  Barrett,  (1628)  Het.  35. 
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wise,  the  cutting  even  of  Oaks  and  Ashes,  where 
they  are  of  seasonable  wood,  is  not  waste. 

In  a  case  of  more  recent  times,  (k)  it  was  held 
that  if  a  lessee  cuts  down  Willows,  but  leaves  the 
stools  or  butts  from  which  they  will  shoot  afresh, 
it  is  not  waste,  unless  they  are  a  shelter  to  the 

*J 

house  or  a  support  to  the  bank  of  a  stream  against 
the  water. 

Beverting  once  more  to  Larch  and  other  coniferous 
trees,  which  are  now  of  considerable  value,  it  may 
be  pointed  out  that  the  reported  cases  appear  to 
throw  very  little  light  upon  the  power  of  the  lessee 
for  years  to  cut  them.  Clearly  they  are  not 
timber.  (1) 

In  the  cases  just  dealt  with,  it  was  mentioned 
that  the  tenant  can  cut  trees  which  are  not  timber, 
provided  he  does  not  destroy  the  reproductive  power 
of  the  stools,  that  is,  if  he  leave  the  stools  or  butts 
from  which  they  will  shoot  afresh.  It  is  not  waste 
to  do  acts  which  are  not  prejudicial  to  the  inheri¬ 
tance.  (m) 

Now.  Larch  and  the  like  do  not  reproduce  them¬ 
selves  from  their  stools,  but  the  cutting  of  them  is 
distinctly  prejudicial  to  the  inheritance.  It  is 
therefore  submitted  that,  although  they  are  not 
timber,  a  lessee  could  not  cut  them  down. 

This  view  is  borne  out  by  a  dictum  of  Bolfe,  B.. 
in  Phillips  v.  Smith, (n)  that  “In  the  case  of  a  Fir- 
tree,  I  should  say  the  cutting  it  down  to  the  ground 
would  be  waste,  because  it  will  not  grow  again.” 


Vi)  Phillips  v.  Smith.  (1845)  14  M.  &  W.  589. 

( l )  In  re  Harrison's  Trust,  (1884)  28  Ch.D.  220.  at  p.  227- 

(m)  Barrett  v.  Barrett,  (1628)  Het.  35. 

(n)  (1845)  14  M.  &  W.  589.  at  p.  593. 
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There  are,  however,  some  coniferous  trees,  such 
as  Californian  Redwood,  which  shoot  freely  from 
the  old  stools. 

When  Trees  are  Excepted  from  a  Lease. 

Exceptions  of  trees  from  leases  appear  to  have 
been  usual  in  the  time  of  Elizabeth,  and  from  that 
time  to  the  present.  To-day  a  form  recommended 
is  as  follows:  — 

Except  and  always  reserved  unto  the  lessor,  liis  heirs  and 
assigns,  all  timber  and  timberlike  trees  and  trees  likely 
to  become  timber,  and  all  other  trees  whatsoever,  whether 
now  standing  or  being,  or  which  hereafter  during  the  said 
term  shall  be  standing  or  being  upon  the  said  demised 
premises,  (o) 

The  effect  of  such  a  clause  will  be  to  make  it 
trespass  if  the  lessee  cuts  the  trees.  It  will  not  be 
waste,  for  waste  can  only  be  committed  of  the  pro- 
pert}’  that  is  demised,  and  the  trees  are  not  demised, 
but  are  reserved  to  the  lessor.  Therefore  an  eject¬ 
ment  for  waste  could  not  be  maintained. (p) 

If,  as  is  very  usual,  there  were,  in  addition  to 
the  exception,  an  express  covenant  not  to  cut  the 
trees,  coupled  with  a  right  of  entry  for  breach 
thereof,  the  landlord  could,  of  course,  proceed  with 
an  action  for  the  recovery  of  land,  and  that  notwith¬ 
standing  that  the  clause  was  inaccurately  expressed, 
and  referred  to  the  tenant  committing  waste  by 
cutting  timber.  ( q ) 

It  has  always  been  a  troublesome  point  to  decide 
upon  the  exact  meaning  of  an  exception.  In  a  case, 
tried  in  1597. (r)  a  manor  was  leased  for  thirty  years, 

(o)  Woodfall's  "Law  of  Landlord  and  Tenant,"  19th  ed.,  p.  1077. 

(p)  Goodright  v.  Vivian,  (1807)  8  East  190- 

(<?>  See  Doe  dem  Rogers  v.  Price,  (1819)  8  C-B.  891. 
r)  Ives' Case,  (1597)  5  Rep.  11a. 
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excepting  all  woods  and  underwoods  growing  or 
being  on  the  manor.  It  was  held  that  the  effect  of 
this  was  to  except  the  soil  itself.  In  another  case, 
in  1618.  (s)  it  was  held  that  an  exception  in  a  lease 
of  all  woods,  underwoods,  coppice  and  hedgerow 
trees  extends  to  the  exception  of  the  soil  itself  of 
such  woods;  but  if  the  exception  is  of  all  timber 
trees,  no  soil  is  excepted  but  that  in  which  they 
grow.  Another  case  in  the  same  year  (t)  showed 
that  in  the  case  of  a  lease,  with  an  exception  of 
“  all  saleable  woods  now  growing,”  the  soil  was 
not  excepted,  but  passed  to  the  lessee. 

The  short  reports  of  these  cases  no  doubt 
make  them  not  very  easy  to  follow,  but  a  later 
case(it)  makes  the  matter  clearer,  and  shows  how 
--necessary  it  is  to  regard  the  probable  intention  of 
the  parties  at  the  time  when  the  lease  was  made, 
and  the  entire  context  of  the  document.  In  that 
case  a  tenement  of  nineteen  acres  was  leased  “  save 
and  except  all  timber  and  other  trees,  wood  and 
underwoods,”  and  Mr.  Justice  Patteson,  in  giving 
judgment,  said:  — 

By  the  word  woods  in  a  grant,  the  soil  will  in  general 
pass ;  but  I  think  the  soil  is  not  included  in  the  word 
wood  in  this  exception.  It  appears  by  the  other  language 
used  that  the  word  wood  was  not  meant  to  include  the 
soil. 

Other  cases  (v)  show  that  an  exception  of  all 
timber  and  other  trees,  but  not  the  annual  fruit 
thereof,  or  of  all  trees,  woods,  coppice ,  wood-grounds 

(s)  Whistler  v.  Paslow,  (1618)  Cro-  Jae.  487- 

(0  Pineomb  v.  Thomas.  (1618)  Cro-  Jac.  524. 

(W)  Legh  Heald,  (1830)  1  B.  &  Ad.  622. 

(to  Wyndham  t’.  Way,  (1812)  4  Taunt.  816  Bullen  v.  Denning,  (1826) 
5  B.  &  G.  842. 
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of  what  kind  or  growth  whatever  does  not  include 
Apple  trees.  The  word  trees  in  the  exception 
means  trees  useful  for  their  wood,  and  a  grant  of 
timber  trees  and  other  trees  will  not  pass  fruit 
trees.  i 

The  rights  of  the  parties  may  often  be  gathered 
from  the  exact  wording  of  the  exception.  A  case  as 
long  ago  as  1615  (w)  excepted  from  a  lease  of  pre¬ 
mises  the  timber  trees,  etc.,  not  being  dotards.  It 
was  pointed  out  that  when  a  lease  of  land  is  made 
the  lessee  has  only  a  special  interest  in  the  trees, 
so  as  to  have  the  mast  and  fruit  of  the  trees  and  the 
shadow  for  his  cattle,  etc.,  but  that  the  inheritance 
in  the  trees  is  in  the  lessor.  By  a  lease  of  a  manor, 
except  woods,  the  soil  itself  is  excepted ;  but  by  an 
exception  of  trees  which  grow  on  land  or  pasture, 
the  soil  itself  is  not  excepted,  but  sufficient  nutriment 
out  of  the  land  is  reserved  to  sustain  the  vegetative 
life  of  the  trees,  and  if  the  lessor  fells  them,  or  by 
the  lessee’s  licence  grubs  them  up,  the  lessee  shall 
have  the  soil.  In  this  case  it  was  observed  that  the 
trees  remain  parcel  of  the  inheritance ;  the  soil 
itself  is  not  excepted,  but  only  sufficient  nutriment 
for  the  growth  of  the  trees.  •  The  lessee  shall  have  the 
pasture  under  the  trees.  The  lessor  shall  have  all 
the  benefits  of  the  trees,  the  young  of  all  birds  that 
breed  in  the  trees,  and  the  fruit.  It  was  also  laid 
down  that  when  the  lessor  excepted  the  trees,  and 
afterwards  had  an  intention  to  sell  them,  the  law 
gave  him  and  them  who  would  buy,  a  power,  as 
incident  to  the  exception,  to  enter  and  show  the 


(!ti)  Liford's  Case,  (1615)  11  Rep.  46t. 
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trees  to  those  who  would  have  them,  for  without 
sight  none  would  buy,  and  without  entry  none  could 
see  them. 

It  seems  clear,  therefore,  that  where  trees  are 
excepted  from  a  lease,  not  only  has  the  land¬ 
lord  all  the  benefits  of  the  trees,  but  he  has 
the  right  of  entry  on  the  tenement  to  take  them. 
It  was  said  by  Lord  Hobart  in  1617  that: — “If 
I  grant  or  reserve  woods,  it  implies  a  liberty  to  take 
and  carry  them  away.”  In  a  more  recent  case  (x) 
a  reservation  in  a  letting,  not  under  seal,  of  all 
hedges ,  trees,  thorn  bushes,  fences,  with  lop  and 
top,  was  held  to  have  the  effect  of  a  licence  to 
enter  the  land  for  the  purpose  of  taking  the  trees 
and  converting  the  timber  on  the  land.  In  this  case 
Baron  Parke  said:  — 

Wherever  trees  are  excepted  from  a  demise  there  is,  by 
implication,  a  right  in  the  landlord  to  enter  the  land 
and  cut  the  trees  at  all  reasonable  times.  If,  indeed,  he 
leaves  them  on  the  land  for  an  unreasonable  time,  he  does 
more  than  the  law  authorises  him  to  do. 

If  a  landlord  reserves  the  trees  and  the  bodies 
of  pollards,  with  a  saving  that  the  tenant  can  take 
the  lops  and  shrowdings  of  the  pollards,  it  would 
appear  not  only  that  the  tenant  can  take  the  lops 
and  tops  of  the  pollards,  but  that  the  landlord 
cannot  take  the  bodies  thereof.  ( y ) 

Where  trees  are  excepted  from  a  lease,  and  the 
tenant  fells  them,  it  is  not  waste  but  trespass  by 
the  tenant,  who  to  this  extent  is  in  the  same  position 
as  a  stranger,  (r) 

(a-)  Hewitt  v.  Isham,  (1851)  7  Exch.  77. 

(;/)  See  Tregmiell  v.  Reeve,  (1636)  Cro.  Car.  437  :  Doe  dem  Douglaa 
r.Lock,  (1835)  2  A.  &  E.  705.  The  latter  case  mainly  shows  that  a  lease  made 
under  a  power,  which  varies  the  terms  ot  that  power,  may  be  varied. 

(z)  Goodright  v.  Vivian,  (1807)  8  East  190;  Lewknor's  Case,  (1587) 
4  Leon.  162. 
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Trees  Planted  bv  a  Tenant. 

If  the  tenant  plants  trees,  all  such  trees  become 
the  property  of  the  landlord,  but  in  Ireland  there 
are  some  Acts(a)  which  have  a  contrary  effect.  In 
the  case  of  an  Irish  indenture  of  lease  where  a 
clause  reserved  to  the  lessor  all  wood  and  under¬ 
wood ,  trees  and  timber  trees  growing  or  being 
thereon,  or  at  any  time  thereafter  to  stand  or  grow 
thereon  with  free  liberty  of  ingress  and  egress  to 
take  and  carry  away  the  same,  the  House  of  Lords, 
affirming  the  judgment  of  the  Court  below,  held 
that  the  clause  applied  only  to  trees  standing  when 
the  lease  was  granted,  and  not  to  those  afterwards 
planted  by  the  tenant.  ( b ) 

Special  Covenants. 

There  have  been  several  cases  in  connection  with 
special  covenants  as  to  trees.  A  covenant  to  deliver 
up  all  trees  standing,  etc.,  whole  and  undefaced, 
reasonable  use  and  icear  only  excepted,  was  held 
not  to  be  broken  by  the  tenant  removing  some  fruit 
trees,  which  were  past  bearing,  from  an  over¬ 
crowded  orchard.  It  appeared  that  as  many  trees 
were  planted  as  were  removed,  (c)  Lord  Ellen- 
borough  considered  this  a  “  reasonable  use  of  the 
orchard  and  the  trees.”  On  the  other  hand,  a 
covenant  not  to  remove  or  grub  up  or  destroy  trees 
was  held  to  be  broken  where  the  tenant  dug  up 
the  trees  and  replanted  them  in  another  part  of 


(a)  5  &  0  Geo.  III.,  c.  17  :  23  &  24  Geo.  III.,  c.  39. 
0>)  Galway  v.  Baker,  (1838)  7  Cl.  &  F.  379. 

(c)  Due  dem  .Tones  v.  Crouch,  (1810)  2  Camp.  449. 
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the  holding,  and  where  he  removed  some  of  the 
trees  entirely,  although  he  planted  more  than  he 
removed;  but  this  would  be  otherwise  if  the  trees 
had  been  dead,  (d) 

Lease  of  Sporting  Rights  (e). 

Where  a  landowner  grants  a  lease  of  the  sporting 
rights  over  his  property,  this  will  not  prevent  him 
from  cutting  the  timber  and  coppice  in  the  wood¬ 
lands  in  an  ordinary  and  proper  course  of  manage¬ 
ment;  but,  of  course,  he  must  not  do  anything 
for  the  express  purpose  of  injuring  the  right  of 
shooting.  ( f ) 

Dotard  Trees  and  Windfalls. 

Windfalls  of  sound  timber  belong  to  the  land¬ 
lord,  but  windfalls  of  decayed  timber  trees  and  of 
those  trees  which  are  not  timber  belong  to  the 
tenant,  (g) 

In  a  case  where  timber  trees  were  reserved  to 
the  landlord,  the  latter  cut  two  decayed  pollard 
Oaks,  barked  them  on  the  spot,  took  the  bark  home 
and  left  the  decayed  trees  upon  the  land,  subse¬ 
quently  selling  the  trees  to  another.  The  tenant 
insisted  on  appropriating  the  trees  for  firewood.  It 
was  held  that  he  was  entitled  to  do  so,  as  lie  would 
have  been  entitled  to  them  if  they  had  been  blown 
down,  and  as  he  had  a  right  to  the  usufruct  of  them 


(d)  Doedem  Wetherell  v.  Bird,  (1833)  C  C.  &  P.  195. 

(e)  Gearas  v.  Baker,  (1875)  10  Ch.  355. 

(/)  And  see  post.  Chapter  XXIII. 

(<7)  Herlakenden’s  Case,  (1589)  4  Rep.  635 ;  Countess  of  Cumberland’s 
Case,  (1 610 >  Moore 812  ;  Lewis  Bowles'  Case,  (1616)  11  Coke  796  ;  Udal  v.  Uda], 
(1649)  Aleyn  81. 
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daring  the  term ;  and,  as  the  trees  were  rotten  when 
the  lease  was  granted  and  unfit  for  anything  but 
firewood,  the  landlord  could  not,  by  wrongfully 
severing  them,  acquire  anV  right  to  them,  and 
consequently  it  was  decided  that  he  or  his  vendee 
could  not  maintain  trespass  against  the  tenant  for 
taking  them .(h) 

If  trees  are  severed  by  a  trespasser  it  would 
appear  that  the  same  rules  would  apply;  that  is  to 
say,  if  the  trees  were  sound  timber  they  would 
belong  to  the  landlord,  but  if  they  were  decayed 
timber  trees,  or  trees  which  were  not  timber,  they 
would  belong  to  the  tenant. 

The  Right  to  take  Timber  for  Repairs,  Etc. 

It  may  be  stated  generally  that  if  a  tenant  lops 
or  tops  trees  it  is  waste,  (i)  unless  it  is  done  in 
the  exercise  of  his  right  to  estovers  or  botes. 

It  is  only  when  trees  are  not  excepted  from  a 
devise  that  the  tenant  has  the  right  to  take  wood 
for  repairing  his  buildings,  for  fuel,  for  the  repair 
of  his  agricultural  implements,  and  for  the  repair 
of  his  fences  and  gates-  If  trees  are  excepted  he 
has  no  such  rights. (j) 

The  tenant  may  take  sufficient  wood  to  repair  the  walls, 
pales,  fences,  hedges  and  ditches  as  he  found  them,  but 
he  can  make  no  new,  and  he  may  take  also  sufficient 
plowbote,  firebote  and  other  housebote.  .  .  .  The  tenant 

may  dig  for  gravel  or  clay  for  the  reparation  of  the  house, 
as  well  as  he  may  take  convenient  timber  trees,  (k) 


(h)  Channon  v.  Patch.  (1826)  5  B.  &  C.  897. 

( i )  Samuel  v.  Johnson,  (1547)  I.  Dyer  65a. 

O')  Sir  Richard  Lewknor’s  Case,  (1587)  4  Lson  162  :  Goodright  v.  Vivian, 
(1807)  8  East  190.  A  decision  to  the  contrary,  Rich  ».  Makepeace.  (1618) 
Noy  29.  appears  to  he  had  law. 

(A)  Co.  Litt.  53b. 
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Iii  taking  the  wood  the  tenant  must,  at  his  peril, 
select  such  trees  as  are  fit  for  the  purpose,  and 
employ  them  accordingly.  (1)  For  instance,  Lord 
Coke  points  out  that  converting  trees  into  coals 
for  fuel  where  there  is  sufficient  dead  wood  for  the 
purpose  is  waste,  (m) 

Where  a  tenant  sought  to  justify  the  taking  of 
some  Ash  trees  for  firewood,  it  was  held  that  he 
must  show  there  was  no  underwood  on  the  land,  (a) 
It  has  been  said  that  a  tenant  cannot  take  fuel, 
but  of  bushes  and  small  wood,  and  not  of  timber 
trees.  But  if  the  lessor  in  his  lease  granteth  fire- 
bote  expressly,  if  the  lessee  cannot  have  sufficient 
fuel  as  above,  he  may  take  great  trees,  (o) 

Where  it  is  necessary  to  lop  a  tree,  loppings  of 
the  under-boughs  should  always  be  resorted  to,  and 
the  top  should  not  be  cut  off,  for  it  has  been  said 
that  by  the  common  law  a  tenant  may  cut  off  the 
under-boughs,  which  will  not  cause  any  waste,  but 
the  amputation  of  the  top  boughs  will  cause  the 
putrefaction  of  the  whole  tree,  wherefore  it  is  waste 
as  well  as  the  decapitation  thereof. (p) 

In  taking  wood  for  repairs  a  tenant  must  only 
take  sufficient  for  his  immediate  purpose  and  must 
not  cut  more  than  lie  needs,  so  as  to  keep  a  stock 
by  him  ;(g)  but  where  certain  loads  of  trees  are 
granted  annually  by  a  lease  for  hedgeboot  or  pale- 
boot  it  was  held  that  it  was  not  necessary  to  show 


<  l )  Simmons  v.  Norton,  (1831)  7  Bing.  640. 

(m)  Co.  Litt.  536. 

(n)  Year  Book,  21  Hen.  VI.  46. 

(o)  Anon.,  (1572)  3  Leon  16. 

<p)  Dawbridge  v.  Cooks,  (1594)  Cro.  Eliz.  361 ;  22  Viner  Ab.  445. 
(q)  22  Viner  Ab.  456. 
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the  need  for  immediate  reparation,  and  that  it  was 
“  good  husbandry  to  cut  the  trees  in  some  con¬ 
venient  time  beforehand.”  (r) 

A  tenant  must  use  the  identical  timber  that  he 
cuts  for  repairs.  He  cannot  convert  it  to  any  other 
use,  he  cannot  use  it  for  enlarging  the  house,  nor 
for  boarding  the  sides  of  ai  barn  which  had  mud 
walls  or  the  like  before. (s)  He  cannot  sell  it  and 
buy  other  timber  in  its  place,  (t)  nor  can  he  cut 
timber  upon  one  estate  for  use  upon  another,  (uj 
It  seems,  as  a  general  rule,  that  the  tenant  can  only 
cut  for  repairs  if  he  is  liable  for  repairs;  but  if 
the  lessor  covenants  to  repair  and  fails  to'  do  so, 
then  the  lessee  can  cut  down  trees  for  the  repairs, (v) 
but  he  should  first  give  notice  to  the  lessor  of  the 
want  of  repair. (w) 

There  may  be  some  express  provision  in  the  lease 
with  regard  to  the  selection  of  the  wood  for  repairs, 
as,  for  instance,  that  it  shall  be  chosen  by  the  land¬ 
lord  or  his  agent.  Or)  But,  in  any  case,  the  tenant 
should,  no  doubt,  have  recourse  to  trees  that  have 
been  already  pollarded,  and  he  would  be  liable  for 
damages  or  waste  if  he  took  any  trees  planted  or 
left  standing  for  ornament  or  shelter,  or  which 
upheld  a  stream,  or  which  for  any  particular  reason 


(r)  Jenkins  v.  Jenkins,  (1618)  Noy  23. 

Is)  Earl  of  Pembroke’s  Case,  (1636)  Clayton  47. 

( t )  Co.  Litt.  536:  Gower  v.  Eyre.  (1815)  G.  Coop.  156;  Simmons 
r.  Norton,  (1831)  7  Bing.  640 ;  Marlborough  (Duke  of  )  v.  St.  John,  (1852) 
5  De  G.  &  S.  174  (but  this  does  not  apply  to  ecclesiastical  persons ;  see 
Chapter  XII.) 

(u)  Lee  t>.  Alston.  (1783)  1  Brown  C-C.  194. 

(u)  1  Brownl.  &  G.  240  ;  (1561)  Dyer  1986  ;  Co.  Litt.  546. 

(w)  Maleverer  v.  Spinke.  (1537)  Dyer  366. 

(sc)  See  Courtenay  t'.  Fisher,  (1826)  4  Bing.  3. 
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were  especially  valuable  to  the  property,  or  far 
beyond  the  requirements  of  the  case.(y) 

In  the  case  of  a  lease  of  land  and  quarries,  with 
power  to  open  and  work  the  latter,  it  is  not  waste 
to  fell  trees  which  it  is  necessary  to  remove  in  order 
to  work  the  quarries  ;(s)  but  it  is  waste  if  a  tenant 
cuts  trees  for  use  in  mines  which  have  been  leased 
to  him,  “  although  both  the  lessor  and  the  lessee 
had  used  to  take  timber  for  those  purposes  ” ;  for 
the  lessor  may  do  as  ho  pleases,  and  the  tort  of  the 
former  lessee  is  no  excuse,  (a) 

The  Eight  to  take  Underwood. 

Underwood  is  to  be  regarded  as  a  perennial  stock, 
yielding  periodical  crops  of  wood.  These  art? 
ordinary  crops,  except  that  the  period  of  ripening 
is  every  ten  years  or  so,  instead  of  annual.  This 
period  of  ripening  varies  according  to  custom,  and 
depends  upon  the  purposes  for  which  the  crop  is  to 
be  used.  Whatever  the  usual  period  may  be,  the 
tenant  is  entitled  to  take  the  crop  when  it  is  ripe 
for  his  own  benefit.  If  it  is  more  profitable  to  work 
the  woods  upon  a  longer  or  shorter:  rotation  than 
has  been  usual  in  the  past,  it  is  very  doubtful  if 
the  tenant  could  be  interfered  with :  but  if  he  treated 
the  underwood  in  such  a  manner  as  to  cause  the 
stools  to  deteriorate,  it  is  probable  that  he  could  be 
restrained.  For  instance,  underwood  is  sometimes 
cut  for  walking  sticks  at  the  age  of  three  years; 
if  this  practice  is  continued  for  long  it  results  in  the 

(l!)  Maleverer  v.  Spinke.  (1537)  Dyer  35i>. 

<z )  Doe  dem  Rogers  v.  Price.  (1849)  8  C.B.  894. 

(a)  Darcy  (Lord)  ®.  Askwith.  (1619)  Hob.  234 :  Hutt.  19  ;  Com.  Dig. 

“  Waste."  642. 
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deterioration  both  of  the  stools  and  the  soil.  There 
is  little  doubt  that  the  tenant  could  be  restrained 
from  treating  the  underwood  in  this  way,  for 
injunctions  have  been  obtained  on  several  occasions 
to  prevent  the  tenant  from  cutting  the  underwood 
when  it  is  of  insufficient  growth,  (b) 

But  although  the  periodical  cuttings  of  the  under¬ 
wood  belong  to  the  tenant,  the  stools  or  stubs  are 
things  of  inheritance  and  perpetuity,  (c)  and  belong 
to  the  landlord.  Therefore,  if  the  tenant  dig 
them  up  by  the  roots  or  suffer  the  germins  to  be 
bitten  by  cattle  after  the  felling,  so  that  they 
will  not  grow  again,  the  same  is  a  destruction  of 
the  inheritance,  and  an  action  for  waste  will  lie 
for  it.  But  if  he  mows  the  stocks  with  a  wood 
scythe  the  same  is  a  malicious  waste,  and  continual 
mowing  and  biting  is  destruction. (d) 

There  is  an  old  case  (e)  where,  although  the  trees 
were  not  excepted  from  the  lease,  the  lessor  cut  them, 
which  it  would  seem  he  had  no  right  to  do.  The 
lessee’s  cattle  ate  the  sprouting  underwood,  and  the 
lessor  brought  an  action  against  him.  It  was  held 
that  the  lessee  was  under  no  obligation  to  protect 
such  underwood  from  his  cattle. 

Similarty,  where  a  landlord  rooted  up  a  hedge 
between  a  field  and  an  underwood  which  had  been 
let  together  to  a  tenant,  and,  in  consequence  thereof, 
the  tenant’s  cattle  entered  the  wood  and  destroyed 


(W  Brydges  v.  Stephens,  (1821)  0  Madd.  279 ;  Hole  v,  Thomas.  (1802) 
7  Ves.  589. 

(c)  Hoe  v.  Taylor,  (1594)  Cro.  Eliz.  413. 

(d)  Gage  v.  Smith,  (1614)  Godbolt  209. 

(e)  Anon..  (1561)  Moore  9. 


K 


130 


LAW  OF  FORESTRY. 


the  germins  of  the  underwood,  it  was  held  that  the 
act  of  the  landlord  excused  the  tenant  so  that  ho 
was  not  punishable  for  wasted/) 

The  tenant’s  property  in  the  crop  of  underwood  is 
well  shown  by  the  custom  of  the  counties  of  Kent, 
Sussex,  Worcestershire  and  Herefordshire,  where 
the  underwood  is  valued  as  part  of  the  tenant-right 
when  a  tenant  quits  a  holding,  while  in  Oxfordshire 
the  shoots  on  the  pollards  are  similarly  valued,  (g) 
The  making  and  planting  of  osier  beds  is  another 
item  of  a  tenant’s  claim  for  compensation,  if  carried 
out  with  the  landlord’s  written  consent,  (h) 

Hedges. 

A  tenant  of  an  agricultural  holding  is  entitled 
to  cut  and  lay  the  hedges  and  to  take  the 
cuttings  for  his  own  use,  but  he  is  bound,  in  the 
absence  of  a  contract  to  the  contrary,  to  keep  the 
hedges  in  repair,  and  is  liable  in  dilapidations  if 
he  does  not  do  so. 

The  old  law  was  that  he  must  not  grub  up  a 
hedge  or  suffer  it  to  be  destroyed,  for  this  was 
destruction,  (i)  and  that  it  was  waste'  to  make  new 
fences,  (j)  This  is  still  good  law,  but  nowadays  the 
erection  of  new  fences,  and  the  removal  of  old  ones, 
are  in  some  cases  regarded  as  improvements;  and, 
if  a  tenant  make  or  remove  fences,  with  the  land¬ 
lord’s  written  consent,  he  can  claim  compensation, 


(/)  Palmes  i\  Page.  (1612)  2  Roll.  Ab.  822. 

(<7)  Woods'  “  Farm  Valuations.”  pp.  188-191. 

(h)  Agricultural  Holdings  Act,  1908  (8  Edw.  VII.,  c.  28).  ss.  1  &  2, 
&  1st  Sell.  (4). 

(i)  Co.  Litt.  53a. 

O')  Ibid..  416.  536 ;  Dyer  332. 
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on  quitting  his  holding,  for  the  value  of  such 
improvement  to  an  incoming  tenant,  unless  he  has 
otherwise  agreed,  (k) 

Every  man  is  bound  to  fence  against  his  own 
cattle,  but  not  against  those  of  his  neighbour, (l) 
and  even  a  landlord  who  grants  land  to  a  tenant 
and  retains  adjoining  land,  is  not  bound  to  fence 
against  the  cattle  of  his  tenant. (m) 

The  occupier  of  land  is  also  bound  at  common  law 
to  fence  off  any  hole  or  pit  therein  which  adjoins 
or  is  close  to  a  public  way  ;(n)  while,  by  the 
Quarry  Fencing  Act,  1887,  (o)  any  quarry  within 
fifty  yards  of  a  highway  or  place  of  public  resort 
must  be  fenced.  Railway  companies  are  bound  to 
maintain  sufficient  fences  on  both  sides  of  their 
lines  under  the  Railway  Clauses  Consolidation  Act, 
1845.  (p) 

The  Right  of  the  Tenant  to  Sell,  Claim  for,  or 
Remove  Trees. 

A  tenant  who  plants  trees  or  bushes  on  his  land¬ 
lord’s  land  has  no  right,  apart  from  Statute,  either 
to  remove  or  sell  them,  as  they  are  fixtures,  and  the 
maxim,  Quicquid  plantatur  solo,  solo  cedit,  applies. 
Even  a  box  border  to  flower  beds  could  not  be  re¬ 
moved.  (q) 

(k)  Agricultural  Holdings  Act.  1008.  ss.  1  &  2,  A  1st  Sell.  (9). 

(i)  Churchill  v.  Evans,  (1809)  1  Taunt.  529. 

(m)  Erskine  v.  Adeane,  (1873)  8  Ch.  756.  and  see  Tenant  v.  Goldwin, 
(1704)  6  Mod.  314;  Payne  t'.  Rogers,  2  H.  B.L.  350;  Boyle  v.  Tamlin,  (1827) 
6B.&C.  329. 

<n)  Blythe  v.  Topham,  (1607)  1  Roll.  Ab.  88;  Barnes  v.  Ward,  (1850) 
19  L.J.  C.p.  195  ;  9  C.B.  392. 

<o)  50  &  51  Viet.,  c.  19. 

(p)  8  &  9  Vict.,*e.  20.  s.  68. 

< <l )  Empson  v.  Soden,  (1833)  4  B.  A  Ad.  655. 
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A  nurseryman  by  trade  has  the  right  to  remove 
and  sell  such  trees  as  he  plants.  (?•) 

A  farmer  who  raises  young  fruit  trees  was  held 
not  to  be  entitled  to  sell  them,  (s')  but  his  powers 
are  now  regulated  by  the  Agricultural  Holdings 
Act,  1908.  (t) 

By  virtue  of  that  Act,  any  tenant  of  an  agricul¬ 
tural  holding  who  plants  orchards  or  fruit  bushes, 
or  protects  young  fruit  trees,  with  his  landlord’s 
written  consent,  can,  on  quitting,  claim  from  his 
landlord  such  sum  as  represents  the  value  of  the 
improvement  to  an  incoming  tenant,  unless  he  has 
otherwise  agreed.  Moreover,  if  he  can  claim  as  a 
tenant  of  a  market  garden  he  has  far  greater  rights. 
He  is  then  able  to  remove  all  fruit  trees  and  fruit 
bushes  planted  by  him  on  the  holding  and  not 
permanently  set  out;  but,  if  the  tenant  does  not 
remove  such  fruit  trees  and  fruit  bushes  before 
the  termination  of  his  tenancy,  they  shall  remain 
the  property  of  the  landlord,  and  the  tenant  shall 
not  be  entitled  to  any  compensation  in  respect 
thereof.  Further,  such  tenant  can  claim  compensa¬ 
tion  from  his  landlord,  on  quitting  his  holding,  for 
the  planting  of  standard  or  other  fruit  trees  or  fruit 
bushes  permanently  set  out. 

To  enable  a  tenant  of  a  market  garden  to  substan¬ 
tiate  these  rights,  it  is  not  necessary  for  him  to 
obtain  the  landlord’s  consent  to  his  making  the  im¬ 
provement.  But  it  is  essential  firstly,  that  it  shall 
be  agreed,  by  an  agreement  in  writing  made  on  or 


( r )  Penton  r.  Hobart.  (1801)  2  East  88. 

(s)  Doe  dem  Kinglake  v.  Beviss,  (1819)  18  L..J.  C.P.  128» 

(t)  8  Edw.  VII.,  Ch.  28. 
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after  the  first  day  of  January,  1896,  either  that  the 
holding  shall  be  let  or  treated  as  a  market  garden, 
or  that  the  holding  was  at  that  date  in  use  or 
cultivation  as  a  market  garden  with  the  knowledge 
of  the  landlord,  under  a  contract  of  tenancy  which 
is  still  current;  and  secondly,  that  the  tenant 
shall  have  planted  and  permanently  set  out 
fruit  trees  or  fruit  bushes  without  having  re¬ 
ceived,  previously  to  the  execution  thereof, 
any  written  notice  of  dissent  by  the  land¬ 
lord.  The  Act  enables  the  tenant  in  such  cases  to 
claim  for  such  planting,  if  done  before  1st  Janu¬ 
ary,  1896,  as  well  as  since  that  date.  The  Agricul¬ 
tural  Holdings  Act,  1913,  (u)  makes  it  clear  that 
the  provisions  as  to  market  gardens  extend  to  cases 
where  a  yearly  tenancy,  which  was  current  at  the 
1st  of  January,  1896,  has  continued  to  the  present 
time.  The  provisions  of  the  Acts  also  apply  when 
the  agreement  relates  to  only  such  part  of  the 
holding  as  is  used  as  a  market  garden. 


(u)  2  &  3  Geo.  V.,  Ch.  21. 
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The  Nature  of  Manors. 

Manors,  though  no  doubt  existing  in  Saxon  times, 
are,  perhaps,  best  regarded  as  knights'  fees  created 
by  the  Norman  Kings,  or  by  some  Norman  baron, 
and  originally  held  by  the  lords  of  the  manors 
under  the  Crown,  or  mesne  lords,  in  consideration 
of  military  service.  The  manor  was  an  integral 
part  of  the  feudal  system,  and  formed  an  organisa¬ 
tion  for  the  rendering  of  military  service.  It  had, 
however,  a  more  peaceful  aspect,  for  it  is  properly 
regarded  as  an  agricultural  unit  for  the  cultivation 
of  the  land.  The  area  of  the  manor  was,  as  a  rule, 
conterminous  with  that  of  the  parish,  and  over  this 
area  the  lord's  will  was  paramount,  and  his  rights 
were  great.  All  the  tenants  of  the  manor  held  of 
him  and  under  him,  and  swore  allegiance  to  him. 

The  powers  of  both  the  lord  and  tenants,  as  be¬ 
tween  themselves,  were  governed  by  the  custom  of 
the  manor.  This  custom  consisted  of  a  code  of  local 
laws,  which  varied  considerably  on  different  manors. 
In  many  cases  a  general  custom  prevailed,  but  on 
most  manors  there  were  at  least  some  special  or 
particular  customs  dealing  with  matters  which  were 
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not  governed  by  the  general  custom,  or  varying  the 
general  custom  by  allowing  what  it  did  not  allow, 
or  disallowing  what  it  allowed. 

■  The  military  organisation  of  the  manor  ceased 
when  military  tenures  were  abolished  in  1600,  (a) 
and  from  the  24tli  February,  1645,  (b)  they  have 
been  held  in  free  or  common  socage,  that  is,  as 
ordinary  freeholds — as  freeholds  are  understood  to¬ 
day.  In  many  cases  all  traces  of  the  one-time 
manor  have  been  lost,  in  others  it  remains  shorn  of 
its  powers — ai  mere  manor  by  repute ;  but  there  are 
many  cases  where  the  manor  with  its  lord,  its 
steward  and  other  officers,  and  its  courts,  or  some 
of  them,  are  still  in  existence,  and  where  the  court 
rolls  continue  to  show  all  that  takes  place  upon  the 
manor. 

The  Manorial  Lands. 

The  lands  which  comprise  a  manor  may  be 
divided  into  some  four  classes:  — 

Firstly,  there  are  the  demesne  lands,  which  are  in 
the  occupation  of  the  lord  of  the  manor,  or  granted 
by  him  on  lease,  or  otherwise. 

Secondly,  the  waste  lands  of  the  manor,  which 
are  part  of  the  lord’s  demesne.  These  are  the  lord's 
lands,  and  any  other  person  can  merely  possess 
rights  that  can  be  exercised  thereon,  and  which  he 
can  claim  by  custom  if  he  is  a  tenant  of  the  manor, 
or  by  grant  or  prescription  if  he  is  not. 

Thirdly,  the  lands  held  by  the  customary  free¬ 
holders  of  the  manor. 


(а)  12  Car.  II..  c.  24. 

(б)  In  consequence  of  a  resolution  of  the  Long  Parliament  passed  on 
that  date  (Digby,  "History  of  the  Law  of  Real  Property."  Chapter  IX.). 
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Fourthly ,  the  lands  which  are  held  by  the  copy- 
holders. 

On  all  these  lands  there  may  be  trees  and  bushes, 
and  it  will  be  necessary  to  inquire  as  to  the  rights 
of  the  parties  in  each  case. 

Trees  on  the  Demesne  Lands. 

On  the  demesne  lands  in  the  lord’s  occupation  the 
ordinary  laws  as  to  freeholds  will  apply.  The  lord 
may  be  entitled  in  fee  simple,  fee  tail  or  for  life, 
or  the  land  may  be  leased,  but  in  any  case  the  rules 
given  in  the  previous  chapters  will  be  a  sufficient 
guide. 

Trees  on  the  Waste  Lands. 

As  the  waste  lands  belong  to  the  lord  of  the 
manor,  so  the  trees  upon  such  lands  will  also  belong 
to  him,  and  he  can  do  what  he  pleases  with  them, 
provided  that  he  does  not  interfere  with  the  rights 
of  the  commoners.  It  is  only  a  right  of  common 
of  estovers  that  will  prevent  the  lord  from  cutting 
down  or  otherwise  dealing  with  all  the  trees  upon 
the  waste  lands.  The  rights  of  the  commoners  in 
the  trees  are  always  limited,  and  however  great  or 
small  such  rights  may  be,  every  power  in  excess 
of  such  rights  is  vested  in  the  lord  of  the  manor. 

Common  of  estovers  is  the  right  of  taking  from 
the  woods  or  waste  lands  of  another  person  a  portion 
of  his  timber  or  underwood  for  use  upon  the  com¬ 
moner’s  tenement,  (c)  It  is  an  entirety  different 
thing  from  the  rights  of  botes  or  estovers  given  by 
law  to  tenants  for  life  or  years  of  freehold  lands,  (d) 


Ac)  2  Black  Comm.  35. 
(d)  3  Leon.  16. 
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and  it  must  not  be  confused  with  the  right  of 
estovers  which  the  copyholders  and  customary  free¬ 
holders  of  a  manor  can  exercise  in  taking  the  wood 
growing  upon  their  tenements.  The  distinguishing 
feature  of  common  of  estovers  is  that  the  right  is 
only  exerciseable  upon  land  belonging  to  another, 
wherein  the  commoner  has  no  ownership. 

Common  of  estovers  gives  to  the  owner  the  right 
to  take  wood  for  the  following  purposes,  and  for 
no  others :  — ■ 

(1.)  Housevbote,  or  greater  house-bote — the 
liberty  to  fell  timber  for  repairing  and 
rebuilding  after  accidental  destruction  of 
the  houses  upon  the  commoner's  tenement. 

(2.)  Firedoote,  or  lesser  house-bote — the  right  of 
taking  the  tops  and  lops  of  pollards  and 
other  trees,  shrubs,  dead  wood  and  under¬ 
wood  for  fuel  in  the  commoner's  house. 

(3.)  Plough-bote,  or  the  liberty  of  taking 
timber  and  other  wood  for  repairing  the 
wagons  and  implements  used  in  the  com¬ 
moner’s  husbandry. 

(4.)  Hedge-bote,  or  hay-bote — the  privilege  of 
taking  wood  for  the  repair  of  gates  and 
fences  or  for  making  temporary  inclosures 
in  open  fields  when  the  corn  is  sown.(e) 

In  all  cases  the  timber  or  other  wood  can  only 
be  taken  for  use  upon  the  commoner’s  tenement,  and 
never  for  sal e.(/)  A  commoner',  who  has  the  right 
to  cut  wood,  cannot  take  that  which  is  cut  b}'  another 


(c)  2  Black  Comm.  35 ;  1  Bulst.  94. 

(/)  Year  Books,  17  Edw.  III..  7,  and  Hen.  VI.,  116. 
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person,  (g)  The  wood  taken  must  be  fit  for  the  pur¬ 
pose  for  which  it  is  taken,  and  must  not  be  applied 
to  other  purposes  ;(h)  and  in  every  way  a  commoner 
is  bound  strictly  to  conform  to  the  conditions  and 
limitations  under  which  he  enjoys  his  privileges  on 
the  land  of  another. 

Common  of  estovers  is  one  of  those  rights  of 
common,  or  commons,  which  are  incorporeal  here¬ 
ditaments.  It  may  be  said  to  exist  where  two  or 
more  persons,  by  virtue  of  a  grant,  prescription 
or  custom,  take  in  common  with  each  other  from 
the  soil  of  a  third  person  a  part  of  the  natural 
profits  thence  produced,  (i) 

These  rights  may  belong  to  any  person  or  to  any 
number  of  persons  who  have  rights  over  the  same 
land.  They  may  be  held  by  a  number  of  indivi¬ 
duals,  or  by  bodies  of  persons  having  a  joint  right 
for  their  own  benefit,  or  in  trust  for  others  who 
may  be  legally  incapable  of  taking  it  in  their  own 
names,  (j)  For  instance,  a  body  of  copyholders 
may  have  rights  by  custom,  or  the  burgesses  of  an 
incorporated  borough  may  prescribe  in  the  name  of 
their  corporation,  or  the  inhabitants  of  a  town  or 
parish  in  the  name  of  trustees,  in  whom  the  right 
is  vested  for  their  benefit,  (k)  But,  inhabitants,  a.s 
such,  cannot  claim  a  right  of  common,  (l)  except 

(?)  Spilman  v.  Hermitage,  (1620)  5  Vin.  Abr.  35:  Basset-  v.  Maynard, 
(1601)  Cro.  Eliz.  819  :  Pembroke's  (Earl  of)  Case.  (1636)  Clay.  47. 

(h)  Year  Book.  10  Edw.  III..  65. 

(0  Woolryeh,  "  Rights  of  Common,"  13. 

0)  Copyholders  are  not  entitled  by  general  custom  to  common  on  the 
wastes  of  the  manor,  but  copyholders  in  fee  or  for  life  may.  by  particular 
custom,  have  common  on  the  demesnes  of  the  manor.  6  Rep.  606. 

( k )  Wright  v.  Hobert,  (1724)  9-  Mod.  65:  Rex  v.  Warkworth,  (1813) 

1  Maule  &  S.  473. 

(Z )  Coventry  (Case  of).  Year  Book,  15  Edw.  IV.  29.  33  :  Gateward’s  Case, 
(1607)  6  Rep.  596. 
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where  a  Royal  charter  has  incorporated  such  inhabi¬ 
tants,  so  a-s  to  enable  them  to  exercise  the  right 
conferred. (to)  For  instance,  it  has  been  held  that 
prescriptions  for  every  inhabitant,  (re)  or  every 
householder, (o)  or  for  the  poor  and  indigent  house¬ 
holders,  (p)  or  all  the  tenants  and  inhabitants, (q) 
are  void,  because  of  the  uncertainty  of  such  fluc¬ 
tuating  bodies  of  persons  who  cannot  take  to  them¬ 
selves  and  their  successors,  and  could  not  release 
such  a  right  if  it  were  obtained.  Such  indefinite 
bodies  could  not  prescribe  at  common  law,(r)  and 
the  Prescription  Act,  1832,  (s)  will  not  help 
them,  (t) 

Copyholders  and  customary  freeholders  within 
the  manor  can  claim  such  rights  by  custom,  but 
no  other  person  or  body  of  persons  can  so 
claim,  (w)  Other  persons  must  prove  either  a  grant 
of  the  privilege  by  the  lord  of  the  manor,  or  pre¬ 
scription  (that  is,  long  user  from  which  a  lost  grant 
may  be  implied, (v)  )  or,  in  the  case  of  inhabi¬ 
tants,  a  Royal  charter.  Prescription  under  the 
Prescription  Act,  1832, (w)  must  be  by  user  for 

(Hi)  4  Inst.  297 :  Newport  Marsh  Trustees  Case.  (1848)  10  Sim.  346  : 
Willingale  v.  Maitland,  (1806)  L.R.  3  Ey.  103  :  14  A  13  Viet.,  c.  43. 

(n)  Smith  v.  Gatewood,  (1607)  Cro.  Jac.  152  :  Tinnery  v.  Fisher, 
(1603)  cited  in  2  Bulstr.  87 ;  Weekly  v.  Wildman,  (1699)  Ld.  Raym.  405  : 
Mellor  v.  Spateman,  (1669)  1  Wms.  Saund.  343;  Stables  v.  Mellor  (1678) 

2  Lev.  246. 

(o)  Ordeway  v.  Orme,  (1613)  1  Bulstr.  183. 

(p)  Selby  v.  Robinson.  (1788)  2  T.R.  758. 

(q)  Grimstead  v.  Marlowe,  (1792)  4  T.R.  717. 

(r)  Fowler  v.  Dale,  (c.  1595)  Cro.  Eliz.  362. 

(«)  2  &  3  Will.  IV..  c.  71. 

(t)  Constable  v.  Nicholson,  (1863)  14  C.B.  (N.S.)  230. 

(tt)  Gateward  s  Case.  (1607)  6  Rep.  595  ;  Blewett  v.  Tregonning.  (1835) 

3  A-  &  E.  554 ;  Race  v.  Ward.  (1855)  4  E.  &  B.  702  ;  7  E.  A  B.  384. 

(a)  Bracton  220,  221. 

(w)  2  &  3  Will.  IV.,  c.  71. 
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thirty  years  to  give  a  primti  facie  right,  and  for 
sixty  years  to  acquire  an  absolute  right,  and  such 
user  must  be  open,  continuous  and  without  objection. 

Some  little  confusion  is  sometimes  caused  by  cases 
in  which  a  body  of  persons  are  owners  in  common 
of  a  piece  of  land  over  which  they  exercise  various 
rights.  Such  cases  must  not  be  regarded  as  rights 
of  common,  for  it  is  one  of  the  axioms  of  a  common 
that  it  must  be  exercised  on  the  land  of  another. 

Another  point  of  importance  which  relates  to  all 
rights  of  common  is,  that  it  can  only  extend  to  the 
taking  of  a  part  of  any  particular  product  of  the 
soil,  and  cannot  be  to  the  exclusion  of  the  owner 
thereof.  Thus  Lord  Coke  says :  — 

If  a  man  claim  by  prescription  any  manner  of  common 
in  another  man’s  land,  and  the  owner  shall  be  excluded 
to  have  irasture,  estovers  or  the  like,  this  is  a  prescription 
or  custom  against  the  law,  to  exclude  the  owner  of  the 
soil,  for  it  is  against  the  nature  of  this  word  “  common,” 
and  it  was  implied  in  the  first  grant  that  the  owner  of 
the  soil  should  take  his  reasonable  profit  there,  (y) 

If  the  sole  product  is  vested  in  a  person,  or  several 
persons,  this  is  a  corporeal  hereditament  and  an 
estate  in  land,  and  not  a  common  at  all,  for  it  is 
the  essence  of  eveiy  right  of  common  that  it  should 
be  limited  in  its  user,  and  that  the  commoners 
should  be  unable  to  possess  themselves  of  the  whole 
profit. 

With  regard  to  common  of  estovers  in  particular, 
the  right  must  be  limited  by  defining  the  quantit}7 
to  be  taken,  or  by  reference  to  the  tenement  of  the 
commoner,  the  size  of  which,  and  of  the  waste, 
is  taken  into  account. (2)  It  has  been  pointed 


(;/)  Co.  Litt.  122a.  •.  also  1  Roll.  Abr.  396  :  2  Roll.  Abr.  267 :  Welcome 
v.  Upton.  (1840)  6  M.  &  W.  536,  and  the  cases  there  collected  :  Co.  Litt.46. 142a. 
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out  that  it  is  well  that  the  nature  of  the  rights 
should  in  every  case  be  clearly  expressed  in  the 
commoner’s  deed ;  whether  the  trees,  wood,  etc.,  are 
to  be  taken  over  all  and  ever}7  portion  of  the  waste 
or  wood,  or  within  certain  bounds,  and  in  certain 
places  only;  and  whether  throughout  the  year  or 
at  certain  seasons,  and  in  respect  of  what  tene¬ 
ments;  so  that  all  things  may  be  reduced  to  a  just 
measure,  and  that  one  party  may  not  commit 
waste,  nor  the  other  hinder  a  just  admeasure¬ 
ment.  (a) 

The  rights  vary  enormously  in  different  cases, 
but  they  can  never  extend  beyond  those  parts  of  the 
waste  which  produce  the  particular  profit  to  which 
the  commoner  is  entitled,  (b)  The  customs  of 
manors  often  prescribe  certain  times  when  the  wood 
can  be  taken,  or  exclude  the  tenants  from  the  woods 
during  certain  periods  of  the  year,  while  some 
statutory  powers  of  exclusion  have  been  given  from 
time  to  time  in  respect  of  Crown  forests  and  manors 
in  general,  so  as  to  allow  of  the  better  growth  of 
timber,  (c) 

The  class  of  wood  to  be  taken  is  often  defined, 
and  any  use  which  would  cause  a  heavy  demand, 
such  as  for  use  in  the  trade  of  a  baker,  is  sometimes 
prohibited. 

The  areas  from  which  the  produce  is  to  be  taken 
are  sometimes  limited  to  those  parts  of  a  wood  or 
waste  as  may  be  marked  out  from  time  to  time  by 
the  owner  or  his  bailiff.  Usually,  the  amount  to 


(z)  1  Bulstr.  94  :  2  Bl.  Comm.  35. 

(а)  Britton  153  ;  Nichol’s  transl.  1396. 

(б)  Peardon  r.  Underhill.  (1850)  16  Q.B.  102. 
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be  taken  is  limited  to  so  many  faggots,  so  many 
cartloads  of  wood,  or  to  the  requirements  of  the 
commoner’s  tenement,  and  the  like. 

There  are  many  rights  similar  to  common  of 
estovers,  such  as  the  taking  of  gorse,  heather,  fern, 
bracken  and  similar  growths  for  litter  and  the  like. 
These  are  often  of  importance  in  inclosure  and 
other  cases,  and  can  be  acquired  by  sixty  years’ 
user  under  the  Prescription  Act,  1832.  (d) 

The  rights  are  generally  held  as  appurtenant  to 
a  house  or  tenement,  but  where  the  amount  to  be 
taken  is  limited  to  so  many  faggots  and  the  like, 
it  may  be  found  as  a  personal  right,  i.e.  a  right 
in  gross. (e)  These  rights  are  sometimes  of  the 
utmost  importance.  Where  they  have  been  granted 
in  gross,  they  have  in  some  cases  prevented  the 
inclosure  of  most  valuable  land,  and  the  Courts 
are  disposed  to  view  them  with  favour  if  their 
existence  can  be  proved.  The  Courts  will  sometimes 
go  to  the  length  of  supposing  that  the  Crown  has 
created  a  corporation  out  of  a  fluctuating  body  of 
persons  who  could  not  take  a  grant  from  a  private 
person.!/)  There  is,  perhaps,  no  better  example  of 
the  importance  of  common  rights  and  of  the  length 
to  which  the  Courts  will  go  in  supposing  a  lost 
grant  by  the  Crown,  than  the  cases  that  have  been 
tried  in  connection  with  Epping  Forest. 

(c)  Woolrych  95. 

(d)  2  &  3  AVill.  IV..  c.  71.  See  also  Smith  v.  Brownlow,  (1870)  L.R. 
9  Eq.  211  :  Warwick  v.  Queen's  College.  Oxford.  (1867)  L.R.  3  Eq.  683  :  De  la 
Warr  (Earl  of)  v.  Miles.  (1878-1881)  17  Ch.D.  535:  Hollingshead  v.  Walton, 
(1806)  7  East.  185  ;  Robertson  v.  Hartopp,  (1889)  43  Ch.D.  484. 

< e)  Fitz-Abr.  Comm.  25. 

( f)  1  Inst.  297 ;  Willingale  v.  Maitland,  (1866)  L.R.  3  Eq.  103 :  Newport 
Marsh  Trustees’  Case,  (1818)  16  Sim.  346. 
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The  Story  of  Epping  Forest. 

Very  many  people  have  enjoyed  a  ramble  in 
Epping  Forest,  and  probably  most  Englishmen 
know  that  it  is  open  to  the  public,  and  that  it  is 
vested  in  the  Corporation  of  the  City  of  London ;  but 
perhaps  it  is  not  generally  remembered  how  the 
public  really  owe  the  enjoyment  of  this  fine  open 
space  to  the  persistence  of  one  man  in  exercising 
his  rights  of  common. 

At  the  present  time  Epping  Forest  consists  of 
five  thousand  seven  hundred  and  ninety-three  acres 
of  open  land,  extending  for  a  distance  of  nearly 
thirteen  miles  from  Wanstead,  on  the  confines  of 
London,  to  the  village  of  Epping.  It  is  all  that 
remains  of  Waltham  Forest,  which  once  extended 
over  sixty  thousand  acres.  In  1793  Epping  Forest 
consisted  of  about  nine  thousand  acres  of  open 
land.  From  that  time  forward,  numerous  small 
inclosures  took  place,  whereby  the  area  was 
reduced,  in  1848,  to  about  seven  thousand  acres. 
In  1851  Hainault  Forest,  a  portion  of  the  one-time 
Waltham  Forest,  and  near  Epping,  was  inclosed  by 
Statute, (g)  and  the  land  cleared  and  laid  out  in 
farms.  About  the  same  time  much  of  Epping 
Forest  was  also  dealt  with.'  The  Crown  sold  their 
forestal  rights  to  the  lords  of  the  manors,  and  the 
lords  of  the  manors  inclosed  the  land. 

It  was  about  this  time  that  public  attention  was 
attracted  to  the  question  of  the  desirability  of  the 
retention  of  open  spaces,  especially  near  London, 
and  an  address  was  presented  to  the  Crown  relating 


<ff)  14  &  15  Viet.,  c.  4!!. 
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to  Epping  Forest.  Committees  considered  the  ques¬ 
tion  in  1863  and  1865,  and  in  the  following  year 
the  Metropolitan  Commons  Act,  1866,  (h)  was 
passed. 

The  lords-  of  the  manors,  no  doubt  appreciating 
the  value  of  their  land,  and  fearing  that  the  agita¬ 
tion  might  lead  to  the  prevention  of  inclosure, 
proceeded  in  consequence  to  inclose  with  greater 
activity.  Among  these  inclosures  was  one  in  the 
manor  of  Loughton.  The  lord  of  the  manor  was 
also  the  rector  of  the  parish,  the  late  Mr.  Maitland. 
He  inclosed  all  the  waste  lands  belonging  to  the 
manor,  amounting  to  about  one  thousand  three 
hundred  acres,  allotting  nine  acres  for  recreation 
and  some  small  portions  to  some  of  the  tenants  of 
the  manor. 

Now,  the  inhabitants  of  this  manor  of  Loughton 
had  from  time  immemorial  enjoyed  the  right  of 
lopping  the  trees  for  firewood  from  St.  Martin’s 
Day,  November  11th,  to  St.  George’s  Day,  April 
23rd.  They  .maintained  that  this  custom  had  its 
origin  in  a  grant  from  Queen  Elizabeth,  and  that 
its  existence  depended  upon  their  commencing  to 
lop  the  trees  at  midnight  on  St.  Martin’s  Eve.  It 
had  long  been  the  practice  to  meet  on  the  previous 
evening,  and,  after  much  refreshment,  to  lop  from 
midnight  until  two  o’clock.  An  investigation  of 
this  custom  showed  that  it  originated  prior  to  the 
time  of  Elizabeth,  but,  if  it  was  confirmed  by  her. 
such  confirmation  was  lost. 


(h)  29  &  30  Viet.,  c.  122. 
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This  custom  appears  to  have  been  troublesome  to 
the  lord  of  the  manor,  and  it  has  been  told,  that 
about  a  century  ago,  the  then  lord  endeavoured  to 
extinguish  it  by  inviting  all  the  inhabitants  to  a 
banquet  in  the  hope,  that  their  condition  at  midnight 
might  effectually  prevent  the  exercise  of  the  custom. 
One  man,  possibly  an  ancestor  of  the  redoubtable 
Willingale,  being  stronger  minded  or  stronger 
headed  than  the  rest,  escaped  before  midnight  and 
exercised  the  right  of  lopping  the  trees.  Some 
versions  say  that  the  lord  of  the  manor  going  home 
after  the  feast  met  this  man  coming  from  the  wood 
about  three  o'clock  in  the  morning,  and  took  him  for 
an  evil  spirit ;  others  that  the  man  returned  to  the 
feast  and  stated  that  he  had  observed  the  custom, 
but  that  the  lord  was  displeased  and  bade  his 
guests  begone;  but  all  versions  appear  to  agree 
that  the  language  the  lord  employed  was  not  par¬ 
liamentary. 

On  the  Martinmas  eve  next  after  Mr.  Maitland's 
inclosure,  a  labourer  named  Willingale,  with  his 
two  sons,  broke  down  the  fence,  entered  the  in¬ 
closure  and  lopped  the  trees,  as  had  been  their  wont. 
These  three  persons  the  lord  of  the  manor  summoned 
before  the  local  justices.  At  least  one  of  these  jus¬ 
tices  had  received  an  allotment  of  the  inclosed  lands 
as  compensation  for  the  loss  of  his  rights  as  a 
commoner.  The  case  was  heard,  the  prisoners  found 
guilty  of  malicious  damage  to  property,  and  con¬ 
demned  to  two  months’  imprisonment  with  hard 
labour.  In  prison  one  of  Wdllingale's  sons  took  a 
severe  chill  and  died  from  pneumonia. 
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On  coming  out  of  prison  Willingale  was  by  no 
means  disposed  to  let  the  matter  drop.  He  was  sup¬ 
ported  by  public  opinion,  which  had  been  roused 
by  the  speeches  of  Mr.  Shaw  Lefevre  (afterwards 
Lord  Eversley)  and  others.  He  sought  the  aid  of 
the  Commons  Preservation  Society,  and  a  fund  was 
raised  to  pursue  the  matter  further.  The  solicitor 
to  this  Society,  Sir  .Robert  Hunter,  was  particu¬ 
larly  clever  in  dealing  with  cases  relating  to 
common  rights.  Though  subsequently  holding  im¬ 
portant  appointments,  he  has  always  been  closely 
connected  with  the  protection  of  footpaths  and  open 
spaces.  The  important  action  known  as  Willingale 
v.  Maitland, (lili)  was  commenced,  and  an  interim 
injunction  obtained,  preventing  Mr.  Maitland  cut¬ 
ting  down  the  trees  until  the  hearing  of  the  action. 
In  this  case  the  claim  was  as  follows:  — 

By  ancient  charter  from  the  Crown,  the  right  was  granted 
to  the  labouring  or  poor  people  inhabiting  the  parish, 
and  having  families,  to  lop  or  cut  boughs  and  branches 
above  seven  feet  from  the  ground,  for  the  proper  use  and 
consumption  of  themselves,  and  for  sale  for  their  own 
relief,  to  all  or  any  of  the  inhabitants  for  their  consump¬ 
tion  within  the  parish  as  fuel ;  that  the  charter  which 
was  formerly  among  the  records  of  the  Forest  Court,  called 
the  Verderers’  Court,  had,  together  with  other  records, 
been  long  since  lost  or  improperly  disposed  of ;  but  that 
there  were  divers  documents  and  entries  in  the  Court 
Rolls  and  other  records  relating  to  the  manor,  referring 
to  and  containing  evidence  of  the  charter. 

The  defence  was  by  means  of  a.  preliminary  objec¬ 
tion  or  demurrer,  on  the  ground  that  the  inhabi¬ 
tants  of  a  parish  were  too  vague  a  class  of  persons 
to  claim  such  a  right  by  prescription,  and  that 
the  right  itself  could  not  exist  at  law,  being  a 
claim  to  take  profits  in  another  man’s  land. 


(hh)  (1866)  LR.  3  Eg.  103. 
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Lord  Romilly  heard  the  case  in  the  Rolls  Court, 
and  overruled  the  demurrer.  In  giving  judgment, 
he  said :  — 

A  passage  has  been  cited  from  Sheppard’s  “  Touch¬ 
stone  ”  to  the  effect  that  a  grant  cannot  be  made  to  the 
inhabitants  of  a  parish  as  such,  for  although  they  may 
all  be  capable  of  taking  individually  as  grantees,  yet 
they  cannot  under  that  general  designation ;  but  that 
passage  applies  solely  to  grants  by  private  individuals. 
•On  the  other  hand,  several  authorities  were  cited  by 
Mr.  Joshua  Williams  to  establish  the  proposition  that  a 
grant  by  the  Crown  to  a  class  of  persons  is  good.  The 
•distinction  between  a  grant  by  a  private  individual  and  a 
grant  by  the  Crown  is  this:  that  as  the  Crown  has  the 
power  to  create  a  corporation,  so,  if  it  is  necessary  for 
the  purpose  of  establishing  the  validity  of  the  grant,  the 
•grantees  will  be  treated  as  a  corporation,  quoad  the  grant, 
which  is  not  the  case  with  a  grant  by  a  private  individual, 
because  a  private  individual  has  no  power  of  creating  a 
■corporation.  .  .  .  Another  circumstance,  which  is  very 

■strongly  in  favour  of  the  suit,  is  that  it  is  a  grant  by 
■the  Crown  in  derogation  of  its  forestal  rights.  The  forestal 
rights  were  excessively  oppressive  upon  the  inhabitants,  and 
accordingly  the  Crown  frequently  made  to  the  inhabitants 
in  the  neighbourhood  of  a  forest  certain  grants  in  deroga¬ 
tion  of  those  rights,  which  grants,  though  they  might  not 
be  good  in  every  other  respect,  were  good  as  far  as  they 
were  in  derogation  of  those  forestal  rights.  (?) 

This  judgment  effectually  disposed  of  the  pre¬ 
liminary  objection,  but  was  only  a  step  towards 
deciding  the  case,  and  before  it  came  on  for  hear¬ 
ing  Willingaie  died,  and  the  case  lapsed.  The 
■Commons  Societ}^,  however,  pursued  their  investi¬ 
gations,  and  discovered  that  the  Corporation  of 
London  possessed  common  rights  in  connection 
with  some  land  at  Little  Ilford,  in  the  Manor  of 
Wanstead.  The  Corporation  were  induced  to  take 
the  matter  up,  the  money  necessary  for  the  prosecu¬ 
tion  of  a  case  was  forthcoming,  and,  by  Lord 


(0  Willingaie  r.  Maitland,  (1866)  L.E.  3  Eq.  103. 
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Eversley’s  advice,  the  matter  was  again  placed  in 
the  hands  of  Sir  Robert  Hunter,  on  behalf  of  the 
City  Solicitor. 

A  further  investigation  brought  to  light  the  fact 
that  the  Forest  was  one  great  waste,  over  which 
the  commoners  of  all  the  manors  concerned  had  the 
right  of  turning  out  their  cattle  without  being 
obliged  to  confine  them  to  their  particular  districts. 
One  of  these  manors  was  the  Manor  of  Wanstead. 
Therefore,  it  seemed  that  the  Corporation  of  the 
City  of  London  had  common  rights  over  the  whole 
Forest,  and  could  bring  an  action  to  challenge  and 
impeach  every  inclosure  that  had  been  recently 
made  b}-  lords  of  manors  of  the  forest  land.  It  was 
thereupon  decided  to  bring  an  action  against  six¬ 
teen  lords  of  manors  who  had  recently  inclosed 
portions  of  the  Forest,  the  Corporation  suing  on 
behalf  of  all  the  owners  and  occupiers  of  land 
within  the  precincts  of  the  ancient  Forest  of 
Waltham.  The  claim  was  for  the  right  of  common 
of  pasture  over  the  whole  of  the  waste  land  of  the 
Forest,  and  an  injunction  was  asked  for  to  abate 
the  existing  inclosures  and  to  restrain  the  lords  of 
manors  and  others  from  making  further  inclosures. 

The  lords  of  the  manors  demurred  to  this  claim,, 
and  alleged  that  such  a  claim  to  a  right  of  common 
pasture  over  the  whole  of  the  Forest  was  not  valid 
at  law.  Lord  Romilly,  who  heard  the  demurrer,, 
overruled  it,  and  the  lords  of  the  manors  appealed. 
The  Lords  Justices  again  overruled  the  demurrer,, 
and  Lord  Justice  Mellisli,  in  giving  judgment, 
said :  — 

The  right  alleged  in  the  Bill  is,  in  my  opinion,  a  right 
on  the  part  of  all  the  owners  of  lands  in  the  Forest,  for 
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themselves  and  their  tenants,  occupiers  of  lands  in  the 
Forest,  to  common  over  the  wastes  of  the  Forest.  I  can 
see  no  reason  why  the  right  may  not  have  a  legal  exist¬ 
ence.  I  think  it  is  possible  that  the  King,  when  the 
Foi’est  was  originally  formed,  might  have  created  that 
right.  If,  at  the  time  when  the  Forest  was  originally 
formed,  the  land  was  the  property  of  the  Crown,  I  cannot 
see  why  the  King,  when  he  formed  the  manors,  might  not 
have  granted  to  the  lord  of  each  manor,  for  himself  and 
his  tenants,  a  right  of  common  over  all  the  wastes  of  the 
Forest.  Or  if  the  lands  were  not  the  lands  of  the  Crown 
at  the  time  when  the  Forest  was  formed,  then  the  Forest 
might  have  been  formed  with  the  consent  of  the  owners 
of  the  land  over  which  the  Forest  was  formed,  because  in 
point  of  law  the  King  could  not  make  a  man’s  land  into 
Forest  without  some  agreement  or  consent  from  him.  Then 
it  may  have  been  part  of  the  arrangement  by  which  the 
Forest  was  formed  that  all  the  owners  of  land  within 
the  Forest  were  to  have  rights  of  common  over  the  wastes  of 
the  Forest,  (j) 

The  case  was  delayed  some  three  years  after  this, 
but  came  to  final  trial  in  1874-  It  was  then  con¬ 
tended  on  behalf  of  the  lords  of  the  manors,  not 
only  that  the  manors  within  the  forest  area  were 
independent  of  one  another,  so  that  there  was  no 
general  right  for  the  commoners  to  turn  out  their 
cattle  on  to  the  whole  of  the  Forest,  but  also  that 
the  lords  had  rights  to  inclose  by  custom  or  other¬ 
wise.  After  twenty-three  days’  argument  the  Cor¬ 
poration  won  their  case,  and  an  injunction  was 
granted  prohibiting  the  lords  of  the  manors  from 
inclosing  in  the  future,  and  requiring  them  to 
remove  all  the '  fences  they  had  erected  within 
twenty  years  before  the  commencement  of  the 
suit.  This  resulted  in  upwards  of  four  hundred 
persons  being  compelled  to  give  up  some  three 


(!)  Commissioners  of  Sewers  (London;  r.  Glosse,  (1871)  L.R.  7  Ch.  450. 
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thousand  acres  of  land  which  had  been  wrongfully 
inclosed.  In  giving  judgment,  Sir  George  Jessel, 
M.R.,  said:  — 

If  I  am  right  in  the  view  I  have  taken  of  the  law, 
the  lords  of  manors  have  taken  other  23ei'sons’  property 
without  their  consent,  and  have  appropriated  it  to  their 
own  use.  They  will  retain  under  the  exceptions  proposed 
in  the  decree,  of  land  covered  with  houses,  and  of  land 
inclosed  more  than  twenty  years  ago,  considerable  portions 
of  that  property  which  they  have  illegally  acquired.  It 
does  not  appear  to  me  that  litigants  in  this  position  are 
entitled  to  any  consideration  as  to  costs.  But  I  go  fur¬ 
ther.  As  regards  the  bulk  of  the  defendants,  they  have 
been  parties  to  a  litigation,  in  which  they  have  endeavoured 
to  support  their  title  by  a  vast  bulk  of  false  evidence. 
Considering  that  this  evidence  must  be  wholly  discredited, 
I  cannot  make  them  otherwise  than  responsible  for  the 
acts  of  their  agents  who  got  up  that  evidence  without  suffi¬ 
cient  care,  and  who,  I  think,  could  have  avoided  raising 
the  issues  on  which  they  fail,  if  they  had  exercised  more 
diligence  and  more  discrimination,  (k) 

During  the  progress  of  the  case,  a  Royal  Coin- 
mission  had  been  investigating  the  matter,  and  after 
the  case  was  decided  they  made  their  first  report, 
in  which  they  came  to  the  same  conclusions 
as  the  Court  of  Appeal  with  regard  to  the 
legal  position  of  the  commoners  and  the  illegality 
of  the  inclosures  by  the  lords  of  the  manors.  A 
final  report  followed  in  1877,  in  which  the  Com¬ 
mission  recommended  the  disafforestation  of  the 
Forest  and  the  preservation  and  management  of 
the  uninclosed  waste  as  an  open  space  for  recrea¬ 
tion.  This  was  subsequently  confirmed  by  an  Act 
passed  in  1878,  which  vested  the  future  control  and 
management  of  Epping  Forest  in  the  Corporation 


(7c)  Glasse  r.  Commissioners  of  Sewers  i London!.  <18,4)  L.E.  19  Eq.  137. 
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of  London,  and  directed  that  the  Forest  should 
remain  open  and  uninclosed  for  all  time  to  come, 
for  the  enjoyment  and  recreation  of  the  people. 

The  Act  abolished  the  Crown  rights,  gave  pro¬ 
tection  to  lands  built  upon  before  14th  August, 
1871,  required  the  Corporation  to  purchase  the 
wastes  not  already  acquired  by  them,  and  pro¬ 
vided  for  the  appointment  of  a  ranger  to  make 
bye-laws,  and  for  an  arbitrator  to  decide  what  land 
should  remain  attached  to  houses  and  what  be 
thrown  open,  what  rent-charges  should  be  levied 
on  lands  attached  to  houses,  and  other  such  points. 

The  rights  of  the  commoners  were  for  the  most 
part  preserved,  and  were  in  future  to  be  regulated 
by  the  Conservators,  but  the  right  of  lopping  on  the 
Manor  of  Loughton,  which  had  been  so  lustily 
defended  by  Willingale,  was  abolished.  A  provi¬ 
sion  had,  however,  been  made  for  compensation, 
and  although  the  Corporation  contested  the  claim, 
the  arbitrator  awarded  a  no  less  sum  than  seven 
thousand  pounds  as  compensation  for  the  rights  of 
lopping,  directing  that  one  thousand  pounds  should 
be  paid  to  those  of  the  cottagers  who  had  actually 
exercised  the  right,  and  derived  profit  from  it,  and 
that  the  residue  should  be  expended  in  the  erection 
of  the  village  hall  at  Loughton,  which  should  be 
called  the  Loppers’  Hall.  This  Hall  may  be  re¬ 
garded  as  a  lasting  monument  to  the  memory 
and  honour  of  a  true,  though  humble,  English¬ 
man  named  "Willingale.  (1) 

(0  A  longer  and  most  interesting  account  of  this  matter  and  of  the 
many  other  inclosures  which  have  been  prevented,  may  be  found  in  Lord 
Eversley’s  work  on  "Commons.  Forests  and  Footpaths." 
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The  Extinguishment  of  Rights  of  Common. 

The  story  of  Epping  Forest  illustrates  the  fact 
that  rights  of  common  are  a  serious  restriction  upon 
the  owner  of  waste-  lands,  and  it  will  be  well  to 
observe  how  they  can  be  extinguished. 

Unity  of  possession  extinguishes  such  rights,  and 
so,  if  the  owner  of  the  waste  accpiires  the  rights, 
or  the  commoner  purchases  or  leases,  a  portion  of 
the  waste,  the  right  of  common  ceases,  whether  it 
is  held  as  appurtenant  to  houses  or  land  (m)  or  in 
gross,  (n) 

The  rule  as  to  copyholders  appears  to  be  different. 
It  is  said  that  their  commons  appurtenant  are  not 
destroyed  by  a  purchase  of  the  manor  and  the  soil 
of  the  waste,  as  is  the  case  with  their  commons  in 
gross,  (o) 

Severance  from  the-  tenement  will  destroy  any 
common  appurtenant,  when  the  quantity  to  be 
taken  is  measured  by  the  requirements  of  the  house 
or  tenement  to  which  it  is  attached :  but  where  the 
right  is  to  take  a  definite  quantity,  such  as  so  many 
faggots  or  so  many  cartloads  of  wood,  the  right 
can  be  severed  from  the  tenement  and  converted 
into  a  common  in  gross,  as  the  owner  of  the  waste 
would  not  be  prejudiced  by  the  severance.(p) 

A  common  can  also  be  extinguished  by  a  release 
of  the  right  by  the  commoner  to  the  lord  of  the 


On)  Tyrringham's  Case.  (1585)  4  Rep.  158a  ;  Bradshaw  r.  F.yre.  (1597)  Cro. 
Eliz.  570;  Rotherham  c.  Green,  (1598)  2  Anderson  89:  Morse  v.  Webb.  (1609) 
2  Brownl.  297;  Kimpton's  Case.  (1587)  Goldsb.  53:  Wild’s  Case, (1610)  8  Rep.  79. 

(//)  Saver’s  Case,  (1632)  W.  Jones  285;  see  Weekly  c.  Wildman,  (1697) 
1  Ld.  Raym.  406  :  5  Yin.  Abr.  18. 

(«)  Jordan  i\  Atwood.  (1606)  Owen  121 ;  James  ('.Read.  (1610)  2  Brownl.  47. 
(p)  Woolrych  83  ;  Cooke  Inclo.  37,  40. 
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manor,  (q)  or  by  11011-user  caused  through  the  long 
negligence  of  the  commoner,  (r) 

The  effect  of  enfranchisement  by  a  copyholder 
varies  according  to  whether  such  enfranchisement 
is  carried  out  at  common  law  or  under  the  Copyhold 
Act,  1894.  (s)  If  it  is  carried  out  at  common  law 
the  right  of  common  will  be  extinguished,  unless  it 
is  specifically  regranted,  as  the  common  was 
attached  to  the  customary  estate  and  not  to  the 
land,  and  if  the  customary  estate  is  destroyed  the 
right  of  common  becomes  extinct,  (t)  On  the  other 
hand,  if  the  enfranchisement  takes  place  under  the 
Copyhold  Act,  the  tenant's  right  of  common  remains 
as  appurtenant  to  the  freehold,  (u) 

A  common  of  estovers,  which  is  appurtenant  to  a 
house  by  prescription,  will  be  destroyed  if  the  house 
is  pulled  down,  and  cannot  be  claimed  if  a  new 
house  is  erected  elsewhere,  (v)  but  it  will  not  be 
affected  if  the  house  was  only  pulled  down  to  be 
rebuilt  on  the  same  spot,  (tc)  If  the  estovers  were 
granted  to  be  burnt  in  a  dwelling  house,  and  the 
latter  converted  into  a  malt  house,  or  if  the  house 
were  enlarged,  it  seems  that  the  produce  of  the  com¬ 
mon  cannot  be  used  in  the  altered  building.  Or) 
Similarly,  if  the  commoner  has  the  right  to  take 


(<1)  Bracton  223 ;  Britten  144  :  Swayne's  Case,  <  16091  8  Rep.  63. 

(r)  6  Rep.  59. 

(si  57  &  58  Viet.,  c.  46. 

<0  Marsham  r.  Hunter,  (1610)  Cro.  Jac.  253;  Lee  v.  Edwards,  (16221 
1  Brownl.  173  :  Darson  r.  Hunter,  (16101  Noy.  136. 

( u )  57  A  58  Viet.,  c.  46,  s.  22. 

(c)  Costard  v.  Wingfield,  (1588)  2  Leon.  44. 

(iv  1  Byers  v.  Lake.  (1655)  Styles  446;  Luttrel's  Case,  (16011  4  Rep.  80: 
Cowper  r.  Andrews,  (16151  Hob.  40. 

(.r)  Luttrel's  Case,  (1601 )  4  Rep.  86  :  Brown  r.  Tucker,  (1611)  4  Leon.  241 : 
Arundel  r.  Steere,  (16041  Cro.  Jac.  25  ;  White  r.  Coleman,  (16731  Freem.  134. 
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wood  to  repair  certain  hedges,  and  he  grubbed  them 
up  and  formed  other  hedges  elsewhere,  his  right 
would  cease. 

If  all  the  wood  is  exhausted,  the  right  of  common 
of  estovers  will,  of  necessity,  cease,  but  would  no 
doubt  again  arise  if  the  wood  grew  afresh. 

Any  inclosure  of  the  waste  will  extinguish  the 
rights  of  common;  but  since  the  Commons  Act, 
1893, (y)  such  inclosures  are  rare,  as,  by  that  Act, 
the  consent  of  the  Board  of  Agriculture  and 
Fisheries  is  necessary  for  every  inclosure  of  waste 
lands,  and  the  District  Councils  have  been  given 
the  power  to  object  thereto.  Ho  inclosure  of  metro¬ 
politan  commons  has  been  possible  since  the  passing 
of  the  Metropolitan  Commons  Act,  1866.  (z) 

The  Rights  of  the  Lord  and  Commoners  upon 
the  Waste. 

Apart  from  his  rights  of  common  of  estovers, 
the  commoner  has  no  rights  in  the  trees  on  the 
waste  land,  and  it  seems,  that  if  he  has  only 
common  of  pasture,  he  has  no  right  to  have  the 
trees  pruned  for  shelter,  (a j 

His  rights  to  a  common  give  him  free  right  of 
ingress,  egress  and  regress  in  connection  therewith, 
and  he  has  an  action  at  law  against  anyone  who 
deprives  him  of  his  right.  He  can  also  apply  for  an 
injunction  to  abate  things  existing,  or  to  restrain 
the  lord  of  the  manor,  or  others,  from  interfering 
with  his  rights. 


Of)  56  &  57  Viet.,  c.  57. 

(z)  29  &  30  Viet.,  c.  122. 

(a)  Horsey  v.  Hagberton,  (1610)  Cro.  Jac.  229. 
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In  a  very  recent  case,  tried  in  1913.  (t>)  it  was 
shown  that  one  commoner  can  maintain  an 
action  against  a  fellow  commoner  for  wrongful 
acts  by  which  the  former's  right  of  common  is 
destroyed  or  interfered  with,  or  which  wrongful 
acts  would,  unless  stopped,  grow  into  a  legal 
right  to  the  prejudice  of  the  rights  of  common  of 
the  other  commoners.  The  defendants,  who  were 
only  entitled  to  have  common  of  pasture  for  their 
cattle,  levant  and  couchant,  over  the  waste  of  the 
manor,  had  been  carting  goods  and  refuse  to  and 
from  their  tenement  over,  and  depositing  refuse  on, 
a  part  of  the  waste  of  the  manor,  and  admittedly 
intended  to  acquire  a  right  of  way  by  prescription. 
It  was  held  that  they  could  be  restrained  by  in¬ 
junction  at  the  suit  of  a  fellow  commoner,  and  that 
he  need  not  prove  actual  pecuniary  damage. 

It  is  also  possible  for  the  commoner,  apart  from 
legal  action,  to  abate  anything  which  prevents  him 
from  enjoying  his  common,  such  as  the  pulling  down 
of  a  fence  that  keeps  his  cattle  out,  or  breaking- 
down  gates  that  have  been  erected  for  the  purpose. 
This,  apparently,  will  only  apply  when  the  com¬ 
moner  is  entirely  excluded  from  the  enjoyment  of  his 
rights,  and  not  in  those  cases  where  his  rights  are 
merely  abridged.  The  law  does  not  favour  forcible 
methods  in  any  case,  and  if  the  commoner 
can  enjoy  his  common  to  a  certain  extent, 
his  remedy  is  by  action  at  law.  He  cannot 
take  the  law  into  his  own  hands,  as  by  cut¬ 
ting  doum  trees  that  have  been  planted  on  part 


(b)  King  r.  Brown.  Durant  &  Co.,  (1913)  2  Ch.,  p.  41U. 
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of  tlie  waste,  (c)  This  point  has  lately  again  come 
before  the  Courts  in  a  case  where  the  tenants  of 
a  manor,  in  assertion  of  a  claim  of  turbary  and 
estovers  over  certain  heath  lands  alleged  to  be 
waste  of  the  manor,  entered  on  the  heath  lands  and 
cut  down  trees.  There  were  sufficient  heath  lands 
for  the  exercise  of  the  rights  claimed,  if  an}’,  and 
it  was  held  that  the  trespass  was  unjustifiable  and 
that  the  lord  was  entitled  to  judgment  and 
damages,  (cl) 

The  onus  of  proving  damage  to.  or  undue  inter¬ 
ference  with,  rights  of  common  will  always  lie  upon 
the  tenant  or  commoner,  (e) 

The  rights  of  the  lord  over  the  waste  lands  are  not 
very  well  defined.  It  is  clear  that  the  land  belongs 
to  him,  and  that  all  the  trees  growing  thereon  and 
other  things  above  and  below  the  surface  are  his. 
It  seems  that  he  could  cut  down  all  the  trees  upon 
the  waste  lands  if  they  are  not  protected  by  a  right 
of  common  of  estovers  vested  in  the  tenants. 

The  lord's  rights  are  greatly  limited  by  the  rights 
of  the  commoners,  but  it  may  be  taken  as  a  leading 
principle  that  any  act  of  ownership  may  be  exer¬ 
cised  by  the  lord  on  the  waste  lands,  as  on  private 
property,  provided  the  interests  of  the  commoners 
be  not  thereby  injured.  (/) 

Until  Cjuite  recently,  that  is,  before  the  restric¬ 
tions  which  Statute  has  placed  upon  inclosure, (g)  it 


(c)  Kirby  r.  Sadgrove,  <  1795.)  6  T.R.  483  :  Arlett  r.  Ellis,  (1827)  7  B.  &  C.  34(3. 

(d)  Hope  Osborne,  (1913)  2  Ch.  349. 

(ci  Hall  c.  Byron,  (1876)  4  Ch.D.  669. 

U)  3Com.  Dig.  73. 

(,o)  Commons  Act.  1876  (39  &  40  Viet.,  c.  56) ;  Commons  Act,  1893 
(56  &  57  Viet.,  c.  57). 
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was  the  rule  that,  should  a  part  of  the  waste  be 
inclosed  and  the  commoner’s  cattle  be  excluded 
from  that  part,  or  should  leases  be  granted  of 
parcels  of  the  common,  or  houses  be  built  thereon, 
still  the  commoner  sustains  no  damage  if  sufficient 
pasture  be  left  to  him.(h)  Also,  it  has  been  held 
that,  if  the  lord  leaves  the  commoners  sufficient 
pasture,  he  can  approve  against  common  of  pasture 
by  a.  right  given  him  at  common  law  and  superior 
to  any  custom,  (i)  Of  course,  the  Statutes  above 
referred  to,  have  abolished  the  power  of  approve¬ 
ment  and  inclosure,  but  it  may  be  taken  that,  apart 
from  that  power,  the  old  rule  prevails,  and  that 
the  lord  can  do  what  he  pleases  on  the  waste,  short 
of  inclosure,  provided  he  does  not  interfere  with 
the  commoners’  rights. 

In  a  very  important  case,  tried  in  1827.1/ > 
it  was  made  clear  that  the  lord,  by  grant- 
ing  rights  of  common  upon  his  waste,  does 
not  thereby  exclude  himself  or  his  tenants 
from  all  user  of  the  waste  on  which  the  right 
of  common  is  to  be  exercised,  but  merely  grants 
to  others,  in  common  with  himself  and  his  tenants, 
certain  rights  upon  that  waste.  All  that  the  lord 
has  not  granted  remains  in  him;  he  may  therefore 
apply  the  waste  to  airy  purposes  not  inconsistent 
with  the  rights  which  he  has  previously  granted  to 
the  commoners. 

One  mode  by  which  he  can  make  his  waste 
beneficial  to  himself  is  by  planting  trees  upon  it. 


(h)  Woolr.  145. 

( i )  Duberley  v.  Page,  (1788)  2  T.R.  391. 

U)  Arlett  v.  Ellis,  (18271  7  B.  &  C.  346,  per  Bayley,  J„  at  p.  362. 
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The  trees  may  also  be  beneficial  to  the  commoners, 
by  affording  shade  to  the  cattle  at  particular  periods 
of  the  year.  He  may  also  exercise  his  right  by 
turning  in  rabbits,  provided  that  he  leaves  a  suffi¬ 
ciency  of  common  for  the  commoners.  Such  acts 
are,  primd  facie,  in  the  exercise  of  his  legal  rights 
as  owner  of  the  soil .(Jj) 

Other  cases  (70  have  decided  that,  under  such  cir¬ 
cumstances,  a  commoner  is  not  entitled  to  take  upon 
himself  to  decide  that  the  trees  or  rabbits  on  a 
common  are  a  nuisance,  so  that  he  may  cut  down 
the  trees  or  destroy  the  rabbits;  but,  that  he  is 
bound  in  the  first  instance  to  bring  his  action  and 
to  establish  to  the  satisfaction  of  a  jury  that  they 
are,  in  fact,  a  nuisance. 

The  commoners’  rights  depend  mainly  upon 
grant.  Such  grants  may  have  been  of  compara¬ 
tively  small  rights,  or  they  may  have  been  grants 
of  rights  of  a  most  extensive  character,  though  per¬ 
haps  the  usage  at  the  present  time,  and  for  several 
years  past,  is  the  best  evidence  that,  is  generally 
available  as  to  the  extent  of  the  original  grant. 

The  commoners’  rights  vary  enormously  on 
different  manors,  and  are  sometimes  limited  to  parts 
of  the  waste,,  or,  in  the  case  of  estovers,  by  view  and 
delivery.  On  the  other  hand,  a  tenant’s  rights 
may  be  almost  equivalent  to  a  separate  estate  in 
the  land. 

Whether  the  lord’s  rights  are  subservient  to  those 
of  the  commoners,  or  whether  the  commoners’ 
rights  are  subservient  to  those  of  the  lord,  is  a  diffi- 

(jj)  See  note  O')  supra. 

(A-)  Kirby  v.  Sadgrove,  (1797)  1  Bos.  &  Pul.  13 ;  Cooper  v.  3Iarshall,  (17.77) 

1  B  urr.  259. 
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cult  question.  In  general,  the  lord's  is  the  superior 
right,  because  the  property  of  the  soil  is  in  him, 
but  if  the  custom  shows  that  it  is  subservient  to  the 
commoners’  rights,  then  he  cannot  use  the  common 
beyond  that  extent.  (Z) 

Where  the  lord  is  not  restrained  by  the  extent 
of  the  commoners’  custom,  he  can  plant  trees,  make 
ponds,  breed  game,  dig  clay,  get  coal,  and  the 
like,  provided  that  he  does  as  little  damage  as 
possible,  and  does  not  interfere  with  the  tenants’ 
rights,  (m) 

It  would  appear  that  he  is  also  entitled  to  grant 
a  lease  to  train  and  to  gallop  horses  on  the  waste 
lands,  and  that  he  is  not  liable  for  consequential 
damage  to  the  commoners’  rights  of  pasture,  unless 
it  is  proved  that  his  lessee  did  the  damage  as  the 
lord's  agent  or  with  his  licence.  Even  if  such 
licence  were  given  it  would  not,  of  necessity,  involve 
injury  to  the  pasturage. (n) 

The  extent  to  which  the  lord's  rights  are  limited 
by  those  of  the  commoners  is  not  to  be  decided  by 
the  actual  use  of  the  common  made  by  the  com¬ 
moners  at  any  particular  time,  but  by  the  use  to 
which  the  commoners  are  entitled ;  and  if  his 
interference  with  the  common  is  such  as  not  to 
leave  a  sufficiency  for  the  commoners’  use,  accord¬ 
ing  to  what  they  may  be  entitled  to  take,  the  lord 
may  be  restrained  from  interfering  with  the  com¬ 
moners’  rights,  (o) 

(l)  Bateson  t’.  Green,  (1793)  5  T.R.  411. 

(m)  Kirby  r.  Sadgrove,  (1797)  1  Bos.  &  P.  13:  see  also  case  of  Monopolies, 
(1602)  11  Rep.,  84b,  87a:  Hilton  v.  Granville,  (1845)  5  Q.B.  701;  Horsey  v. 
Hagberton.  (1610)  Cro.  Jac.  229:  Lane  v.  Capsey,  (1891)  3Ch.411  :  Carrill  v. 
Baker,  (1614)  1  Brownl.  227  :  Davies  t\  Williams,  (1851)  16  Q.B.  546 :  Fawcett 
®.  Strickland,  (1738)  Comyn  578 :  Grant  v.  Gunner,  (1809)  1  Taunt.  435. 

(n)  Coote  v.  Ford,  (1900)  83  L.T.  482. 

(o)  Robertson  v.  Hartopp,  (1888)  43  Ch.D.  484. 
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TREES  OX  COPYHOLDS. 

The  copyhold  lands  of  the  manor  are  held  of  the 
lord  of  the  manor  and  at  his  will,  according  to 
custom,  by  virtue  of  a  copy  of  the  court  roll 
relating  to  each  particular  tenement.  At  law,  apart 
from  custom,  copyholds  are  to  this  day  mere 
tenancies  at  will,  but  when  the  custom  comes  into 
question  they  have  a  more  permanent  character: 
and  where,  as  is  usual,  they  are  held  in  customary 
fee  simple,  they  are  almost  as  well  assured  to  their 
owner  as  are  ordinary  freeholds,  provided  that 
the  copyholder  observes  the  custom. (a) 

The  customarv  freehold  lands  belonging  to  the 
manor  differ  somewhat  from  the  copyholds  proper. 
They  are  not  held  at  the  will  of  the  lord,  but  their 
conveyance,  as  is  the  case  with  copyholds,  is  by 
surrender  and  admittance.  Their  title  is  by  copy 
of  court  roll.  They  are  governed  by  the  custom  of 
the  manor,  and  are  forfeitable  for  breach  of  custom. 
They  are,  like  copyholds,  parcel  of  the  manor  and 
belong  to  the  lord  of  the  manor,  and  are  not  merely 
held  of  him  like  the  estates  of  the  ancient  free¬ 
holders.  (b) 

There  are  some  varieties  of  customary  freeholds 
where  the  custom  as  to  conveyance  and  title  differs; 

(а)  Elton,  Cop.  2;  Watk.  Cop.  44. 

(б)  Burrell  v.  Dodd,  (1803)  3  Bos.  &  Pul.  378:  Doe  v.  Danvers,  (1806) 
East  320. 
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but,  in  every  case,  all  the  manorial  tenures  are 
dependent  upon,  and  governed  by,  the  custom  of 
the  manor. 

Now,  with  regard  to  the  timber,  there  appears  to 
be  no  general  distinction  between  timber  on  the 
tenemental  lands  held  by  the  customary  freeholders, 
and  timber  on  those  lands  held  by  the  copyholders 
proper,  (c)  It  will  therefore  be  convenient  to  speak 
of  all  manorial  lands  held  by  tenants  as  copy- 
hold. 

Like  every  other  matter  in  connection  with  copy- 
holds,  the  rights  of  the  lord  and  the  tenant  with 
regard  to  the  timber  is  a  question  of  custom. 

Rights  to  take  Timber  by  General  Custom. 

The  copyhold  land  belongs  to  the  lord  of  the 
manor.  The  trees  are  attached  thereto.  The  pro¬ 
perty  in  the  trees  is  therefore  vested  in  the  lord. 
But  the  tenant  has  possession  of  his  tenement,  on 
which  trees  are  often  growing ;  and,  in  the  absence 
of  special  custom  giving  the  lord  the  right  to  enter 
the  tenement  and  take  the  timber,  the  tenant  will 
be  protected  from  any  invasion  on  the  part  of  the 
lord,  (cl) 

The  lord  therefore,  cannot,  except  by  special  cus¬ 
tom,  enter  and  take  the  timber  without  the  tenant's 
consent  ;  but  the  tenant,  except  for  the  purpose  of 
his  right  to  botes  or  estovers,  cannot  take  the  timber 
either,  unless  there  is  some  special  custom ;  therefore 

(c)  Stephenson  v.  Hill,  (1762)  3  Burr.  1273  :  Doe  dem  Reay  v.  Huntingdon 
(1803)  4  East  271 :  Brown  v.  Rawlins,  (1806)  7  East  409  ;  Portland  (Duke  of) 
v.  Hill,  (1866)  L.R.  2  Eq.  765. 

(d)  Player  v.  Roberts,  (1632)  W.  Jones  243 :  Bourne  v.  Taylor.  (1808) 
10  East  189  ;  Grey  t>.  Northumberland  (Duke  of),  (1806-1811)  13  Ves.  jun.  236  ; 
17  Ves.  jun.  281  ;  Whitechureh  v.  Holworthy,  (1815)  4  M.  &  S.  340 ;  19  Ves.  213  ; 
Hext  v.  Gill,  (1872)  L.R.  7  Ch.  699  ;  Eardly  v.  Granville,  (1876)  3  Ch.  Div.  826. 
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the  timber  must  decay  and  become  useless,  unless 
some  arrangement  is  made  with  regard  to  the 
matter. 

In  an  early  case,  tried  in  1727,  (e)  the  House  of 
Lords  held  that  neither  the  copj’holder  of  inheri¬ 
tance  without  the  lord,  nor  the  lord  without  the 
copyholder,  can  cut  down  the  timber  trees  on  the 
copyhold  estate  unless  there  is  a  custom  to  warrant 
it.  Hence,  in  the  absence  of  custom,  the  timber 
must  run  to  decay. 

In  a  later  case,  tried  about  a  century  ago,  (/) 
the  lord  of  the  manor  claimed  a  right  to  enter  and 
cut  timber  on  the  estate  of  his  copyholder  of  inheri¬ 
tance,  leaving  sufficient  for  reasonable  estovers  and 
botes.  There  was  no  custom  giving  the  timber  to 
either  lord  or  tenant,  or  right  of  entry  to  cut  it.  In 
the  course  of  his  judgment,  Lord  Eldon  remarked 
that  he  had  looked  into  all  the  books  on  the  subject, 
and  found  it  laid  down,  as  a  general  proposition, 
that  if  there  be  no  custom  for  the  tenant  to 
cut,  the  timber  belongs  to  the  lord,  leaving  sufficient 
for  repairs.  But  it  seems  rather  admitted  as  text 
doctrine,  than  established  by  decision,  that  there 
may  be,  with  regard  to  timber,  a  custom  (which  may 
exist  unquestionably  as  to  mines)  that  the  lord 
cannot  take  without  consent  of  the  copyholder,  and 
vice  versa  that  the  copyholder  cannot  take  without 
consent  of  the  lord.  He  also  found  it  stated,  as  text 
doctrine,  that  the  copyholder  may  have  a  special 
interest  in  trees,  and  that,  by  custom,  the  lord  can¬ 
not  fell  them  without  his  leave.  He  found  no  case 


(0  Chappie’s  Case,  (1727)  6  Vin.  Abr.  228,  pi.  13. 

(f)  Whitechurch  r.  Holworthy,  (1812)  19  Yes.  213  ;  4  M.  &  S.  340. 
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establishing  that.  But,  if  it  were  true  (as  it  was 
both  upon  doctrine  and  decision)  that  the  tenant 
of  a  copyhold  might  by  custom  have  such  an 
interest  that  he  may  himself  cut  the  trees,  there 
was  nothing  inconsistent  in  the  proposition,  and 
if  he  has  not  that  interest  he  may  yet  have  a 
special  interest  to  prevent  the  lord  cutting.  The 
proposition  that  he  has  such  an  interest  went  so 
far  to  destroy  the  beneficial  use  of  the  timber,  that 
the  existence  of  such  a  custom  ought  to  be  proved 
by  extremely  strong  evidence.  It  was  too 
much  to  represent  such  a  custom  as  void  at  law,  • 
since  it  was  clear  that  upon  a  demise  of  freehold 
estate,  unless  there  were  proper  reservations  to  give 
the  landlord  the  right  to  fell  the  timber,  it  might 
be  locked  up  for  ninety-nine  years  or  whatever 
might  be  the  duration  of  the  term.  It  would  there¬ 
fore  be  going  too  far  to  hold  that  such  a  custom 
was  unreasonable. 

The  more  recent  case  of  Eardly  v.  Granville  (g) 
explains  the  law  in  similar  terms.  In  this  case, 
Sir  George  Jessel,  M.R.,  in  giving  judgment, (h) 
said 

The  estate  of  a  copyholder  in  an  ordinary  copyhold  is 
an  estate  in  the  soil  throughout,  except  as  regards,  for  this 
purpose,  timber  trees  and  minerals.  As  regards  the  trees 
and  minerals,  the  property  remains  in  the  lord,  but,  in 
the  absence  of  custom,  he  cannot  get  either  the  one  or 
the  other,  so  that  the  minerals  must  remain  unworked, 
and  the  trees  must  remain  uncut.  The  possession  is  in  the 
copyholder ;  the  property  is  in  the  lord.  If  a  stranger 
cuts  down  the  trees,  the  copyholder  can  maintain  trespass 
against  the  stranger,  and  the  lord  can  maintain  trover 
for  the  trees.  If  the  lord  cuts  down  the  trees,  the  copy- 
holder  can  maintain  trespass  against  the  lord;  but  if  the 


<!7)  <  1870  3  Ch.D.  826. 
(h)  At  p.  832. 
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copyholder  cuts  down  the  trees,  irrespective  of  the  question 
of  forfeiture,  the  lord  can  bring  his  action  against  the 
copyholder.  So  in  the  case  of  minerals.  If  a  stranger 
takes  the  minerals,  the  copyholder  can  bring  trespass 
against  the  stranger  for  interfering  with  his  possession,  and 
the  lord  may  bring  trover,  or  whatever  the  form  of  action 
may  be  now,  against  the  stranger  to  recover  the  minerals. 
The  same  rule  applies  to  minerals  as  to  trees.  If  a  tree 
lias  been  cut  down,  the  lord  cannot  compel  the  copy- 
holder  to  plant  another.  The  latter  has  a  right  to  the 
soil  of  a  copyhold  where  the  tree  stood,  including  the 
stratum  of  air  which  is  now  left  vacant  by  reason  of  the 
removal  of  the  tree.  So,  if  the  lord  takes  away  the 
minerals,  the  copyholder  becomes  entitled  to  the  space  where 
the  minerals  formerly  were,  and  he  is  entitled  to  use  it 
at  his  will  and  pleasure. 

In  the  case  last  cited,  and  in  many  others, 
the  law  with  regard  to  both  timber  and  minerals 
on  copyholds  is  shown  to  run  on  such  similar  lines 
that  the  following  ruling  of  Fry,  J.,  is  of  interest 
to  this  subject  although  it  refers  to  minerals 
only :  — 

The  copyholder  is  in  the  position  of  being  able  to  say 
to  the  lord  of  the  manor :  ‘ 1  You  shall  never  get  the 

minerals.”  His  consent  must,  therefore,  be  purchased  from 
him  by  the  lord  if  he  wishes  to  get  them.  Everything, 
therefore,  which  arises  from  the  sale  of  the  minerals 
(coprolites),  which  is  not  necessary  to  repay  the  outlay 
for  the  working,  and  to  induce  a  third  person  to  undertake 
the  working,  would  naturally  come  to  the  person  who  can 
prevent  the  minerals  from  being  dug.  He  has  an  absolute 
veto.  The  value  of  that  veto  appears  to  me  to  be  the 
value  of  the  minerals,  less  so  much  money  as  would  induce 
a  third  person  to  get  them ;  that  is,  the  measure  of  damages 
would  be  the  net  return  from  the  sale  of  the  minerals,  less 
such  a  sum  by  way  of  profit  as  would  induce  a  third  person 
to  undertake  the  enterprise,  (i). 

If  timber  trees  are  severed  from  a  copyhold  tene¬ 
ment.  either  by  accident  or  by  the  wrongful  act 


(i)  Attorney-General  v,  Toniline,  (1877)  46  L.J.  Ch.  654. 
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of  the  tenant  or  by  a  stranger,  they  may  be  taken 
by  the  lord,  as  the  tenant’s  right  ceases  upon  sever¬ 
ance.  (j) 

The  lord  can  always  enlarge  the  tenant’s  rights 
by  licence,  and  sometimes  licences  to  fell  timber 
are  granted  at  fixed  rates. (fe)  It  would  seem  also, 
that  although  the  lord  cannot  fell  timber  on  the 
estate  of  the  copyholder  without  a  special  custom, 
he  can  fell  timber  with  the  consent  of  or  by  agree¬ 
ment  with  the  copyholder.  (1) 

When  a  tree  falls,  or  is  removed,  the  land  where 
it  stood  can  be  fully  enjoyed  by  the  copyholder, 
and  the  lord  cannot  compel  the  copyholder  to  plant 
another  in  its  place. (m)  The  general  custom  gives 
so  little  encouragement  to  the  growth  of  timber 
on  copyhold  land  that  such  land  has  been  called 
“  treeless  land,”  on  account  of  its  being  so  bare  of 
trees. 

Eights  to  take  Timber  by  Special  Custom. 

Special  custom  may  give  far  greater  rights  to 
either  lord  or  tenant.  The  lord  of  the  manor  may, 
for  instance,  have  the  right  by  special  custom  to 
cut  the  wood  and  underwood  upon  the  copyholder’s 
tenement;  but  a  grant  of  this  right  to  the  tenant 
will  not  merge  in  the  copyhold,  (n) 

There  seem  to  be  many  cases  where  the  lord  is 
entitled  to  enter  upon  the  land  and  cut  and  carry 
away  the  timber  without  the  tenant’s  consent.  The 

(j)  Walk.  Cop.  I„  p.  101 ;  Ailner’s  Case,  (1604)  1  Keb.  691 ;  Cage  v.  Dod, 
(1650)  Sty.  233 ;  Blackett  r.  Lowes,  (1814)  2  M.  &  S.  494. 

(k)  Copyhold  Act,  1894  (57  &  58  Viet.,  c.  46),  s.  5  (2)  (ii.). 

( l)  \Vatk.  Cop.,  4th  ed.,  Vol.  I„  p.  40l. 
ini)  Eardly  r.  Granville,  sujjra. 

in)  Faulkner  r.  Faulkner,  (1681)  1  Vera .  21. 
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Board  of  Agriculture  and  Fisheries  provides  for 
the  ascertainment  of  the  compensation  to  be  paid 
to  the  lord  of  the  manor  upon  enfranchisement  in 
such  cases,  (o) 

Special  custom  may  also  give  to  copyholders 
much  greater  rights  as  to  trees  than  they  have  by 
the  general  custom.  For  instance,  a  copyholder  in 
fee  may,  bv  the  particular  custom,  have  the  right 
or  can  obtain  a  right  bj’  prescription,  to  cut  down 
the  timber  trees  growing  upon  his  tenement  and 
sell  them  at  his  pleasure.  This  has  been  held  to  be 
a  good  custom, (p)  and  the  lord's  licence  may  not 
be  necessary. (q)  Such  a  custom  has  also  been  held 
good  in  the  case  of  a  copyholder  for  life  who  had 
a  power  of  nominating  his  successor,  as  such  a 
tenant  is  regarded  as  a  quasi-copy  holder  in  fee.(r) 

But  a  custom  that  a  copyholder  for  life  may  cut 
down  timber  is  unreasonable  and  void,  for  it  is  a 
destruction  of  the  inheritance  and  contrary  to  the 
nature  of  an  estate  for  life. (.s)  Even  a  copyholder 
for  three  lives  without  any  power  of  compelling 
his  lord  to  renew,  cannot  cut  timber,  (t) 

If  a  tenant  of  a  copyholder  of  inheritance  has  a 
power  to  cut  timber,  he  has  the  right,  if  custom 
allows,  to  carve  out  of  his  estate  a  tenancy  for  life 
without  impeachment  of  waste  or  otherwise.  In 
such  a  case  the  lord  cannot  enter  upon  the  estate 

(o)  Copyhold  Act,  1894  (57  &  58  Viet.,  c.  4(5),  s.  GO;  Statutory  Rules  and 
Orders  (1912).  p.  1432. 

(p)  Glascock's  Case,  (1G09)  4  Leon.  238  ;  Denn  v.  Johnson,  (1808) 
10  East  26G. 

( q )  Blewett  v.  Jenkins.  (1862)  12  C.B.  KS.  16. 

()•)  Rowles  v.  Mason,  (1612)  1  Brownl.  132 :  2  Brownl.85. 

(s)  Hockey  v.  Huggins,  (L628)  Cro.  Car.  220;  Powell  w.  Peacock,  (1!604> 
Cro.  Jac.  30. 

(t)  Mardiner  i'.  Elliott.  (1788)  2  T.R.  740. 
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for  a  forfeiture  in  cutting  timber,  because  the 
injury  is  to  the  remainderman  or  reversioner  of  the 
inheritance,  (it) 

Remedies  for  Wrongful  Felling  of  Timber. 

If  a  lord  of  a  manor  without  special  right  or 
custom  enters  upon  a  copyholder's  land  and  cuts 
his  trees,  the  tenant  has  a  right  of  action  of  trespass 
against  him  for  breaking  his  close  and  cutting  his 
trees  ( qaare  clausum  fregit  et  arborem  succidit, 
etc.),  and  shall  recover  for  his  special  loss,  to  wit, 
the  pannage  and  shadow  of  the  trees,  but  he  shall 
not  recover  the  value  of  the  trees. (o)  Even  if  the 
lord  has  the  right  to  enter  and  cut  the  trees  he 
cannot  take  all  the  timber  trees,  but  must  leave 
sufficient  to  satisfy  the  tenant's  requirements  for 
his  reasonable  estovers  and  botes. (w) 

In  an  old  case,  tried  in  1700,  (x)  a  copy- 
holder  brought  an  action  of  trespass  against 
the  lord  of  the  manor  for  cutting  down  trees 
upon  his  copyhold,  alleging  a  custom  within 
the  manor,  that  every  copyholder  for  life  had 
been  used  to  have  all  the  timber  trees  growing 
upon  the  land  for  the  reparation  of  the  houses,  and 
that  al  the  timber  trees  growing  upon  the  said 
lands  were  not  sufficient  for  the  repairs.  The 
Court  agreed  that  judgment  should  be  for  the 
copyholder,  because  it  appeared  that  he  had  not 
enough  for  repairs  without  these  trees.  Holt,  C.J., 

(it)  Denn  t\  Johnson.  (1808)  10  East  206. 

(r)  Heydon  v.  Smith,  (1611)  13  Rep.  67  ;  see  also  Player  v.  Roberts,  (1632) 
W.  Jones  243 :  Grey  i\  Northumberland.  (1806-181D  13  Ves.  jun.  236  : 
17  Ves.  jun.  281;  Bourne  v.  Taylor.  (18081  10  East  189. 

(tv)  Heydon  Smith,  supra  ■  Ashmead  i'.  Ranger,  (1700)  1  Ld.  Raym.  551. 

(x)  Ashmead  v.  Ranger,  supra. 
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remarked  that  a  copyholder  holds  the  trees  by  copy 
of  court  roll,  as  well  as  the  land,  therefore  it 
seemed  to  him  that  the  lord  could  not  cut  the  trees 
growing  on  the  copj’hold.  He  also  cited  Cro.  Eliz. 
861  to  the  effect  that  the  copyholder  might  lop  the 
trees  without  a  special  custom,  which  showed  the 
copyholder  had  a  special  property  in  them.  This 
judgment  was  confirmed  in  the  Exchequer  Chamber, 
but  was  afterwards  reversed  in  Dom.  Proc.  by  eleven 
against  ten  lords  and  against  the  opinion  of  all 
the  Judges  in  England. (y)  The  House  of  Lords 
decision  only  affects  the  one  case,  however,  and  the 
unanimous  decision  of  all  the  Judges  appears  to 
have  been  used  as  a  precedent  in  many  other  cases. 

If  a  copyholder  improperly  fells  timber,  it  is 
waste,  and  he  is  liable  to  a  forfeiture  of  his  tene¬ 
ment  to  the  lord,  (z)  The  copyholder’s  right  is  a 
legal  one,  and  if  he  exceeds  it  he  forfeits  his  copy- 
hold.  It  was  once  held  that  the  only  remedy  was 
at  law,  and  that  the  Court  of  Chancery  would  not 
grant  an  injunction  at  the  suit  of  the  lord  of  the 
manor  to  restrain  the  copyholder  from  committing 
waste. (a)  But  in  another  case  soon  afterwards(b) 
it  was  pointed  out  by  Lord  Eldon,  L.C.,  that  in 
many  cases  forfeiture  was  a  very  inadequate 
remedy,  and  he  cited  the  instance  of  a  barren  spot 
upon  which  many  valuable  timber  trees  grew.  If 
the  copyhold  tenant  only  forfeited  his  copyhold  by 
cutting  down  the  trees  in  such  a  case,  he  might  be 


(y)  Watt.,  Cop.  I.  408 ;  1  Cru.  Dig.  324. 

(r)  Watk..  Cop.  I.  403  ;  1  Rolle.  Abr.  Cop.  508,  D.  pi.  20  ;  Nash  v.  Derby 
(Earl  of),  (1705)  2  Vem.  537. 

(a)  Dench  v.  Bampton,  (1790)  4  Ves.  700. 

(. b )  Richards  u.  Noble,  (1807)  3  Her.  673. 
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a  considerable  gainer  by  his  own  wrongful  conduct, 
so  that  the  Court  would  in  such  cases  grant  an 
injunction  restraining  the  tenant  from  cutting  the 
timber,  together  with  an  account  as  to  the  timber 
that  had  been  cut. 

The  Tenant's  Eight  of  Estovers. 

A  copjdiold  tenant  is,  in  the  eye  of  the  law,  a 
mere  tenant  at  will ;  but  he  differs  from  other 
tenants  strictly  at  will,  because  his  estate  is  so  well 
assured  to  him  by  custom  that  it  is  as  likely  to 
continue  as  is  a  freehold.  The  copyholder’s  liabili¬ 
ties  for  waste  differ,  therefore,  from  those  of  an 
ordinary  tenant  at  will,  who  has  no  liability  for 
permissive  waste. 

The  copyhold  tenant  is  bound  to  keep  his  tene¬ 
ment  in  repair  by  general  custom,  and  he  is  liable 
both  for  voluntary  and  for  permissive  waste.  For 
this  reason  he  is  entitled  by  common  right,  and  as 
incidental  to  the  grant  of  his  copyhold,  to  take 
the  wood  growing  upon  his  tenement  for  his 
estovers  or  botes,  (c). 

This  right  of  estovers  must  not  be  confused  with 
the  right  of  common  of  estovers,  which  has  been 
previously  dealt  with. (ci)  It  is  exerciseable  solely 
upon  the  copyhold  tenement,  and  solely  by  the 
•copyholder  for  the  repair,  etc.,  of  his  own  tene¬ 
ment.  It  does  not  apply  to  the  wastes  or  any  other 
part  of  the  manor,  (e)  and  the  estovers  of  one  estate 
cannot  be  used  for  another.!/)  Nevertheless,  the 

<f)  Co.  Litt.  57a  :  Heydon  Smith,  0611)  13  Kep.  07  ;  Watk.,  Cop.  I.  403. 

(d)  Supra,  p.  136. 

(e)  Co.  Litt.  41&. 

1.0  Lee  v.  Alston,  0783)  1  Bio.  C.C.  194. 


170 


LAW  OF  FORESTRY 


characteristics  of  the  two  rights  do  not  appear  to 
differ  considerably,  and  they  have  been  classified  as 
follows :  — 

(1.)  House-bote  (or  the  greater  house-bote), 
being  the  liberty  of  taking  timber  trees 
for  repairing  houses,  or  for  rebuilding 
them  after  accidental  destruction. 

(2.)  Fire-bote  (or  the  lesser  house-bote),  being 
the  liberty  of  taking  the  underboughs  of 
timber  trees,  lops  and  tops  of  pollards,  cut¬ 
tings  of  trees  made  in  a  reasonable  manner 
so  as  not  to  injure  the  growth,  dead  wood, 
windfalls  and  underwood,  for  fuel  in  the 
house. 

(8.)  Plough-bote,  or  the  liberty  of  taking  timber 
or  other  wood  for  repairing  wagons,  carts, 
ploughs  and  implements  of  husbandry. 

(4.)  Hedge-bote  (or  hay-bote),  being  the  liberty 
of  taking  sufficient  wood  for  making  and 
repairing  the  walls,  gates,  hedges,  fences 
and  inclosures. 

Section  1  of  the  Prescription  Act,  1832,  (g)  which 
relates  to  profits  a  prendre,  applies  only  to  cases 
where  a  man  claims  by  custom,  prescription  or 
grant  to  take  or  enjoy  some  profit  or  benefit  from 
the  land  of  another.  It  has  no  application  to  the 
case  of  a  right  claimed  by  a  copyholder  on  his 
own  tenement  according  to  the  custom  of  the 
manor,  (h) 

The  right  of  the  tenant  to  take  wood  for  estovers 
generally  extends  over  his  whole  tenement,  and  is 


(f/)  2  &  2  Will.  IV.,  c.  71. 

(70  Hanmer  v.  Chance.  (1865)  l  De  G..  J.  &  S.  626. 
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for  all  the  purposes  above  named;  but  it  may  be 
granted  for  certain  purposes  only,  and  may  be 
restricted  by  the  custom  or  grant,  for  instance, 
the  grant  may  be  so  limited  that  the  copyholder 
shall  not  take  wood  except  by  assignment  of  the 
lord  or  his  bailiff,  (i) 

Unless  the  right  is  claimed  in  respect  of  the 
repair  of  a  house,  the  tenant's  rights  are  usually 
limited  to  taking  underwood,  shrubs  and  the  lop¬ 
pings  of  trees  of  little  value,  such  as  Birch,  'Willow 
and  Alder, (/)  but  it  has  been  held  that  he  may 
be  able  to  prove  the  right  to  cut  down  Oaks .(k) 
The  common  law  right  of  tire-bote  would  appear  not 
to  extend  to  the  taking  of  timber;  but  where  there 
is  an  express  grant  of  fire-bote,  and  there  is  no 
small  wood,  etc.,  to  satisfy  the  grant,  then  timber 
could  be  taken.  (7)  No  doubt  the  loppings  of  timber 
trees  that  have  once  been  pollarded  can  be  taken 
under  a  general  right  of  estovers,  and  it  is  reputed 
to  be  the  practice,  when  a  tenant  plants  a  young 
tree  that  would  grow  into  a  timber  tree,  to  pollard 
it  before  it  becomes  timber,  so  as  to  preserve  the 
tenant’s  right.  The  right  of  tire-bote  is  usually 
attached  to  a  house,  but  a  custom  to  have  estovers 
to  burn  in  terris  et  tenementis  has  been  held  to  be 
good.(m) 

Where  a  tenant  has  the  right  to  fell  timber  for 
his  necessary  botes  and  estovers  he  has  the  right 
to  sell  the  lops  and  tops  and  the  bark,  and  to  devote 


(0  Heydon  v.  Smith,  (1611)  Godb.  172. 

(J)  Bac.  Abr.,  tit.  Common. "  Anon”  1572  :  3  Leon.  16. 

(7')  Russell  and  Brokers  Case,  (1586)  2  Leon.  209. 

0)  Elt.  Comm.  86. 

(ni)  Chichester  (Bishop  of)  Strodwick.  (1614)  Godb.  234. 
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the  proceeds  to  the  cost  of  the  repair  of  his  pre¬ 
mises,  (n)  And  if  there  is  more  wood  in  the  trees 
properly  cut  than  is  needed  for  the  necessary 
repairs  he  can  sell  the  surplus  and  keep  it  for 
future  use.(o) 

If  the  tenant  fells  trees  beyond  the  necessary 
requirements  of  his  reasonable  botes  or  estovers,  it 
will  (in  the  absence  of  special  custom  entitling  him 
to  do  so)  be  waste,  and  may  result  in  forfeiture ;(p) 
and,  if  he  suffers  timber  to  decay  and  become  useless, 
which  timber  he  felled  under  pretence  of  estovers, 
it  will  also  be  waste,  and  his  estate  will  be  forfeit- 
able  at  law.(g) 

But  when  the  tenant  has  a  right  to  fell  timber 
for  certain  purposes,  it  will  be  presumed  that  he 
fells  it  for  those  purposes,  unless  there  is  evidence 
to  the  contrary,  (r) 

Mere  negligence  in  taking  estovers  does  not 
destroy  the  right  or  extinguish  the  custom. (s) 

In  some  cases  the  lord  of  the  manor  leases  his 
manor  to  another,  who  acts  as  lord  for  the  time 
being.  In  one  such  case  the  lord,  in  leasing  his 
manor,  excepted  the  timber  trees  from  the  lease. 
The  lessee  granted  some  copyholds  and  the  tenants 
shrowded  the  trees.  This  the  copyholders  were  held 
to  be  entitled  to  do,  as  there  was  no  restraint  upon 
their  shrowding  the  trees,  because  they  come  in  by 
the  custom  paramount  to  the  exception,  (t) 

( n )  Sanford  v.  Stevens,  (1617)  3  Bulst.  281. 

(o)  East  v.  Harding,  (1596)  Cro.  Eliz.  498. 

<P )  Ashmead  v.  Ranger,  (1700)  1  Ld.  Raym.  551  :  Mardiner  v.  Elliott, 
(1788)  2  T.R.  746. 

<  i?)  Xash  v.  Derby  ( Earl  of),  (1705)  2  Vem.  537. 

(r)  Doe  dem  Foley  v,  Wilson,  (1809)  11  East  56. 

(«)  Chichester  (Bishop  of)  Strodwick,  (1614)  Godb.  234. 

(0  S wayne's  Case,  (1609)  8  Rep.  63 
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Timber  on  Enfranchisement. 

When  copyhold  lands  are  enfranchised,  the  copy- 
hold  tenure  is  extinguished,  and  the  lands  become 
freehold  in  the  hands  of  the  enfranchising  tenant. 
If  they  are  enfranchised  at  common  law  the  lord 
of  the  manor  has  no  further  interest  in  them,  as 
he  loses  his  right  to  escheat ;  (u)  but  if  they  are 
enfranchised  under  the  Copyhold  Act,  1849, (v)  the 
escheat  remains  in  the  lord  of  the  manor,  (to) 

The  rights  of  common  also  differ  in  the  two  cases. 
If  the  enfranchisement  is  at  common  law  the  tenant 
loses  his  rights  of  common  in  the  waste  of  the 
manor,  (a:)  unless  they  are  specifically  preserved  to 
the  copyholder  by  means  of  a  regrant  thereof,  (y) 
A  grant  of  the  copyhold  with  the  appurtenances 
thereto  will  not  operate  as  a  regrant  of  the  rights 
of  common,  (yy)  However,  rights  of  common  out¬ 
side  the  manor  are  not  attached  to  the  copyhold  land, 
but  to  the  copyholder  personally,  and  these  will 
not  be  lost  by  an  enfranchisement.  (2) 

On  the  other  hand,  if  the  enfranchisement  is 
under  the  Copyhold  Act,  1894,  (a)  the  tenant  is 
not  deprived  of  any  commonable  right  to  which  he 
is  entitled  in  respect  of  the  land  enfranchised;  but 
where  any  such  right  exists  in  respect  of  any  land 


( u )  18  Edw.  I„  c.  1,  Statute  Quia  Emptores. 

(v)  57  &  58  Viet.,  c.  4G. 

(w)  S.  21  (16). 

(x)  Bradshaw  v.  Eyre,  (1597)  Cro.  Eli z.  570  ;  Marsham  r.  Hunter,  (1610)- 
Cro.  Jac.  253. 

(y)  Doidge  v.  Carpenter,  (1817)  6  M.  &  Sel.  19. 

(yy)  Bradshaw  Eyre,  supra ;  Marsham  v.  Hunter,  supra. 

(z)  Tyrringham’s  Case,  (1585)  4  Co.  Rep.  38a  ;  Crowder  v.  Oldfield,  (1704> 
G  Mod.  19. 

(a)  57  &  58  Viet.,  c.  46. 
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.at  the  date  of  the  enfranchisement  thereof,  it  shall 
continue  attached  to  the  land,  notwithstanding  the 
land  has  become  freehold. (b) 

With  regard  to  the  timber  trees  and  the  like 
upon  a  copyholder’s  tenement,  the  lord  will  cease  to 
have  any  rights  therein  after  enfranchisement,  and 
his  rights  in  respect  of  such  timber  must  be  taken 
into  account  on  enfranchisement,  and  compensation 
therefor  must  be  allowed,  (c) 

The  value  of  the  lord's  rights  will,  of  course,  vary 
.according  to  their  extent,  but  it  has  been  suggested 
that  where  the  lord  cannot  cut  without  committing 
:a  trespass,  or  else  without  the  tenant’s  consent  (that 
"is,  in  ordinary  cases),  one-fourth  of  the  gross  value 
of  the  timber  would  be  a  fair  value  to  place  on  the 
lord’s  timber  rights,  (d)  The  rule  laid  down  by 
the  Board  of  Agriculture  and  Fisheries  in  their 
scale  of  compensation  in  ordinary  cases  of  enfran¬ 
chisement,  framed  pursuant  to  Section  66  of  the 
'Copyholds  Act,  1894,  (e)  directs  that  the  compen¬ 
sation  for  timber  should  be  ascertained  as  fol¬ 
lows  :  — 


When  by  a  special  custom  of  the  manor  the  lord  can 
enter  upon  the  land  and  cut  and  carry  away  the  timber 
without  the  consent  of  the  tenant,  its  whole  value,  after 
making  a  sufficient  allowance  for  repairs,  should  be  given 
to  the  lord.  But  if  the  lord  cannot  enter  and  cut  without 
the  consent  of  the  tenant,  one-half  only  of  its  value,  after 
making  a  sufficient  allowance  for  repairs,  should  be  given. 
If,  however,  there  be  any  special  custom  in  the  manor 
relating  to  timber,  such  custom  should  be  regarded. 


(b)  Copyhold  Act,  1894,  s.  22. 

(<-’)  Reynolds  v.  Woodham  Walter  Manor  (Lord  of),  0.872)  L.R.  7  C.P.  689. 
(d  Brown's  "Copyhold  Enfranchisement  Acts,’’  3rd  ed..  p.  153. 

■(c)  57  &  58  Viet.,  46 ;  Statutory  Rules  and  Orders  0912),  p.  1482. 
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Tenants  in  Fee  Simple. 

Where  A,  a  tenant  in  fee  simple,  dies,  and  leaves 
his  land  to  another  as  land,  or  where  he  makes 
no  will  and  the  land  passes  to  his  heir,  the  timber, 
being  part  of  the  land,  will  pass  with  the  land  to 
the  heir  or  devisee.  On  the  other  hand,  if  A  directs 
that  the  land  shall  be  sold  and  the  profits  paid 
to  B,  the  equitable  doctrine  of  conversion  will 
cause  the  land,  of  which  A  dies  possessed,  to  be 
considered  as  money,  and  the  land  with  the  timber 
upon  it  becomes  part  of  his  personal  estate. 

This  doctrine  arises  as  a  natural  consequence  of 
the  old  maxim,  “  Equitj?-  looks  upon  that  as  done 
which  ought  to  be  done,”  so  that  if  a  man  owning 
land  agrees  to  sell  it,  or  directs  it  to  be  sold,  the 
Court  considers  that  it  must  at  once  be  deemed  to  be 
of  the  nature  into  which  he  has  agreed  or  directed 
that  it  shall  be  converted.  On  the  other  hand,  if 
a  man  agrees  to  buy  land,  or  directs  that  money 
shall  be  invested  in  land,  the  Court  will  hold  that 
the  property  is  realty,  although  the  purchase  has 
not,  in  fact,  taken  place. 

This  principle  is  well  explained  in  the  leading 
case  of  Fletcher  v.  Ashburner,(a )  as  follows:  — 


i a  (1779)  1  Wh.  &  Tu.  347. 


176 


LAW  OF  FORESTRY. 


Money  directed  to  be  employed  in  the  purchase  of  land, 
and  land  directed  to  be  sold  and  turned  into  money,  are 
to  be  considered  as  that  species  of  property  into  which  they 
are  directed  to  be  converted,  and  this  in  whatever  manner 
the  direction  is  given,  whether  by  will,  by  way  of  contract, 
marriage  articles,  settlement  or  otherwise. 

The  same  rules  must,  perforce,  govern  the  sale  of 
standing  timber.  If  the  money  was  received  during 
the  life  of  the  deceased  it  is  money  at  his  death; 
and  if  the  contract  was  made  during  his  life,  but 
the  timber  was  not  cut,  or  the  mone}^  received  until 
after  his  death,  still  it  will  be  regarded  as  money, 
and  will  be  personalty,  on  account  of  this  equitable 
doctrine,  and  will  go  to  the  executor  and  not  to 
the  heir. 

A  case, (6)  the  facts  of  which  were  rather  unusual, 
came  before  the  Courts  in  1885,  where  a  testator  de¬ 
vised  estates  upon  which  there  were  several  planta¬ 
tions  of  Larch  trees.  After  the  will  was  made,  but 
shortly  before  his  death,  some  heavy  gales  blew  down 
a  large  number  of  these  trees,  and  the  question  arose 
whether  the  executors  or  devisees  were  entitled 
to  the  proceeds  that  would  be  obtained  when  the 
trees  were  sold.  The  difficulty  was  increased  by  the 
fact  that  some  of  the  trees,  though  partially  blown 
over,  still  remained  attached  to  the  soil.  Lord 
Halsbury,  in  giving  judgment,  said:  — 

The  broad  proposition  is  this — and  it  presents  itself  in 
this  case  in  its  most  naked  form — that  if  the  trees  in  ques¬ 
tion  are  attached  to  and  form  part  of  the  soil,  they  are 
realty ;  if  they  are  severed  from  the  soil,  they  are 
personalty.  I,  for  my  own  part,  am  unable  to  frame 
words  which  will  express  this  proposition  more  clearly  than 
the  familiar  maxim,  quicquid  plantatur  solo,  solo  cedit. 
The  degree  and  extent  to  which  a  tree  may  form  part  of 


(6)  In  re  Ainslie,  Swinburn  v.  Ainslie,  (1885)  30  Ch.D.  485. 
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the  soil  by  reason  of  the  attachment  of  its  roots  is  in 
every  case  a  question  of  fact;  and  in  what  I  am  about 
to  say  I  am  not  in  the  least  endeavouring  to  lay  down 
a  principle.  But,  as  an  illustration,  I  may  say  that  if 
a  tree  is  so  fixed  to  the  ground  that  it  would  be  necessary 
to  apply  some  new  force  in  order  to  remove  it  from  the 
ground,  then  it  would  be  attached  to  the  soil.  If  the  roots 
were  broken  in  the  soil,  so  that  the  tree  and  its  roots 
were  in  truth  and  in  fact  severed  from  each  other,  then, 
although  some  of  the  broken  parts  of  the  tree  might  still 
remain  covered  with  earth,  I  should  say  that  it  would 
be  in  truth  and  in  fact  severed,  although  to  the  casual 
observer  it  would  seem  to  have  some  of  its  roots  in  the 
ground.  .  .  .  The  broad  proposition  is  that  if  the  tree 
is  severed,  it  belongs  to  the  executors,  but  if  it  is  not 
severed  it  belongs  to  the  inheritance. 


Tenants  in  Tail. 

While  a  tenant  in  tail  is  in  possession  of  lands, 
any  trees  which  he  cuts  are  severed  from  the 
land,  so  whether  they  are  sold  while  he  is  alive  or 
whether  they  are  lying  upon  the  land  and  not 
sold,  they  will  undoubtedly  form  part  of  his 
personal  estate.  On  the  other  hand,  any  trees  which 
were  growing  on  the  land  when  the  tenant  in  tail 
died  would  pass  to  the  remainderman  in  tail  as 
part  of  the  real  estate.  A  more  difficult  question 
arises  where  a  contract  to  sell  standing  timber  is 
made  by  a  tenant  for  life,  and  he  dies  before 
the  trees  are  cut.  In  such  a  case  the  estate,  with 
the  trees  standing  upon  it,  passes  to  the  remainder¬ 
man  in  tail.  It  appears  very  doubtful  whether 
either  the  executors  or  purchaser  would  have  the 
right  to  go  upon  the  land  and  cut  the  timber  ;(c) 
in  all  probability  there  is  no  such  right,  (d) 


(e)  See  Turner  v.  Wright,  (1860)  2  De  G„  F.  &  J.  234. 

( d )  See  Liford’s  Case,  (1615)  11  Co.  466 ;  Roberts  v.  Roberts,  (1657) 
Hardre  96 ;  re  Llewellin,  (1887)  37  Ch.D.  317. 
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Tenants  for  Life. 

The  case  of  the  tenant  for  life  without  impeach¬ 
ment  of  waste  appears  to  be  very  similar  to  that 
of  the  tenant  in  tail.  If  trees  were  felled  during 
his  life  the  money  paid  or  payable  in  respect  of 
them  is  clearly  his  own  personalty;  but  if  he  dies 
and  the  estate  goes  to  the  remainderman  or  rever¬ 
sioner,  with  timber  growing  thereon,  it  wrould 
appear  doubtful  if  anyone  else  could  claim  that 
timber,  even  if  a  contract  for  sale  and  purchase  of 
the  timber  had  been  made.  In  fact,  a  case,  tried 
in  1860,  (e)  shows  that  the  purchaser  cannot  take 
them. 

In  this  case  Lord  Campbell  stated  (/)  that  a 
tenant  for  life  sans  waste  can  hardly  be  said  to 
be  as  much  the  owner  of  the  timber  as  the  tenant 
in  fee;  for  although  the  tenant  for  life  (avoiding 
equitable  waste)  may  fell  and  dispose  of  the  timber 
in  his  lifetime,  were  he  to  sell  growing  trees,  they 
would  go  to  the  remainderman  or  reversioner  if  not 
severed  from  the  soil  in  his  lifetime;  whereas  a 
tenant  in  fee  might,  by  sale  or  conveyance,  give 
the  purchaser  an  absolute  and  permanent  interest 
in  the  trees  as  against  all  the  world. 

If  a  tenant  for  life  is  impeachable  for  waste  his 
only  power  to  cut  timber  is  by  Order  of  Court 
or  with  the  consent  of  trustees,  (g)  and  the  pur¬ 
chaser  appears  in  this  case  to  be  as  fully  pro¬ 
tected  (/i)  as  if  the  transaction  were  carried  out 
by  an  absolute  owner,  (i) 

(e)  Turner  v.  Wright,  (1860)  2  De  G-,  F.  &  J.  234. 

(/)  At  page  246. 

(g)  Settled  Land  Act,  1882  (45  &  46  Viet.,  e.  38),  s.  35. 

(h)  SS.  45  and  54. 

( i )  Wolst.  Con.  and  Settled  Land  Acts,  1913,  p.  456. 
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The  following  persons  are,  by  Section  58 ,(k) 
given  the  powers  of  a  tenant  for  life,  as  defined  in 
the  Act  :• — • 

(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who 
is  by  Act  of  Parliament  restrained  from  barring  or 
defeating  his  estate  tail,  and  although  the  rever¬ 
sion  is  in  the  Crown,  and  so  that  the  exercise 
by  him  of  his  powers  under  this  Act  shall  bind 
the  Crown,  but  not  including  such  a  tenant  in  tail 
where  the  land  in  respect  whereof  he  is  so  re¬ 
strained  was  purchased  with  money  provided  by 
Parliament  in  consideration  of  public  services. 

(ii.)  A  tenant  in  fee  simple,  with  an  executory  limita¬ 
tion,  gift  or  disposition  over,  on  failure  of  his 
issue,  or  in  any  other  event. 

(iii.)  A  person  entitled  to  a  base  fee,  although  the 
reversion  is  in  the  Crown,  and  so  that  the  exercise 
by  him  of  his  powers  under  this  Act  shall  bind 
the  Crown. 

(iv.)  A  tenant  for  years  determinable  on  life,  not  hold¬ 
ing  merely  under  a  lease  at  a  rent. 

(v.)  A  tenant  for  the  life  of  another,  not  holding  merely 
under  a  lease  at  a  rent. 

(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for 
years  determinable  on  life,  whose  estate  is  liable 
to  cease  in  any  event  during  that  life,  whether  by 
expiration  of  the  estate  or  by  conditional  limita¬ 
tion,  or  otherwise,  or  to  be  defeated  by  an  executory 
limitation  gift,  or  disposition  over,  or  is  subject 
to  a  trust  for  accumulation  of  income  for  payment 
of  debts  or  other  purpose. 

(vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct, 
(viii.)  A  tenant  by  the  curtesy. 

(ix.)  A  person  entitled  to  the  income  of  land  under  a 
trust  or  direction  for  payment  thereof  to  him 
during  his  own  or  any  other  life,  whether  subject 
to  expenses  of  management  or  not,  or  until  sale  of 
the  land,  or  until  forfeiture  of  his  interest  therein 
on  bankruptcy  or  other  event. 

Section  59  gives  an  infant  who  is  absolutely 
entitled  the  same  powers  as  a  tenant  for  life,  and 
Section  60  gives  such  powers  to  the  trustees  of  an 
infant  tenant  for  life;  while  similar  powers  are 
vested  in  married  women  and  the  committees  of 
lunatics  who  are  tenants  for  life,  or  have  the  powers 
of  tenant  for  life,  by  Sections  61  and  62. 


( k )  Settled  Land  Act,  1882. 
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TREES  AS  BETWEEN  VENDOR  AND 
PURCHASER, 


Sales  of  Land  with  Timber  Growing  Thereon. 

When  a  freehold  property  is  sold,  if  the  contract 
does  not  state  anything  to  the  contrary,  the  trees, 
and  everything  growing  upon  the  land,  will  pass 
to  the  purchaser  under  the  contract  of  sale,  (a) 
If  the  property  is  in  hand,  and  the  contract  is  silent 
as  to  the  timber  and  trees,  they  will  belong  to  the 
purchaser  from  the  time  fixed  for  completion.  ( b ) 
If  it  is  intended  that  the  purchaser  should  pay 
extra  for  the  trees,  it  is  necessary  that  it  should 
be  expressly  so  stated  in  the  contract.  It  is  very 
necessaiy  in  such  at  case  that  it  should  be  clearly 
stated  for  what  trees  the  purchaser  will  have  to 
pay.  If  it  is  merely  .stipulated  that  he  has  to  pay 
for  timber,  he  will  in  all  cases  have  to  pay  for  Oak, 
Ash  and  Elm  of  the  age  of  twenty  years  and  up¬ 
wards,  and  he  will  also  have  to  pay  for  such  other 
trees  as  may  be  timber  by  the  custom  of  the 
country,  (c) 

In  such  a  case  he  will  not  be  liable  to  pay  for 
what  is  not  timber.  All  coppices  and  all  planta- 


(a)  Higginson  v.  Clowes,  (1808)  15  Ves.  516. 
(5)  Dart's  “  Vendors  and  Purchasers,”  p.  293. 
(c)  See  Chapter  I,  on  “  What  is  Timber  ?  ’’ 
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tions  of  coniferous  trees,  as  well  as  those  trees  which 
are  not  timber  by  common  law  or  custom,  would 
undoubtedly  pass  to  him  without  payment,  (d) 

This  being  the  case,  it  is  very  usual,  where  it  is 
not  intended  that  the  trees  shall  pass  as  part  of  the 
land,  to  insert  a  clause  binding  the  purchaser  to 
pay  for  trees  of  all  kinds.  The  wording  of  this 
clause  will  naturally  vary  considerably,  but  may 
bind  the  purchaser  to  take,  not  only  the  timber, 
but  also  all  other  trees,  pollards,  underwood, 
standils  and  saplings  down  to  the  value  of  one 
shilling  each . 

In  such  cases  the  conditions  of  sale  may  bind  the 
purchaser  to  pay  a  stated  sum;  or,  in  the  case 
of  an  auction,  a  sum  to  be  stated  by  the  auctioneer 
at  the  time  of  sale;  or  a  sum  to  be  ascertained  by 
valuation,  either  of  one  valuer  (named  or  not)  or 
by  two  valuers,  one  appointed  by  each  party,  and 
in  case  of  disagreement  of  such  two  valuers,  by  an 
umpire.  In  the  case  of  two  valuers  it  is  desirable 
to  provide  rules  by  which  their  procedure  shall  be 
guided.  For  instance,  that  each  party  shall  nomi¬ 
nate  and  appoint  a  valuer  in  writing  under  his 
hand,  and  give  notice  in  writing  to  the  other  party, 
on  or  before  a  certain  date,  of  such  appointment,  and 
in  such  notice  require  the  other  party  to  appoint 
his  valuer.  If  the  other  party  does  not  then  appoint 
his  valuer  in  (say)  twenty-eight  days,  the  valuer 
first  appointed  is  to  make  the  valuation,  which  shall 
be  final  and  binding  on  both  parties.  The  appoint¬ 
ment  of  a  valuer  by  either  party  shall  not  be  revoked 
without  the  consent  of  the  other  party,  and  the 


( d )  Chandos  (Duke  of)  r.  Talbot,  (1731)  2  V.  Wms.  606. 
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death  of  either  party  shall  not  affect  the  appoint¬ 
ment.  If  two  valuers  are  appointed  they  shall 
appoint  an  umpire  in  writing  under  their  hands 
within  fourteen  days  of  the  appointment  of  the  last 
of  them,  and  before  they  commence  their  valuation ; 
and  the  valuers  shall  give  notice  in  writing  of  the 
appointment  of  the  umpire  to  both  the  parties.  If 
the  valuers  fail  to  appoint  an  umpire  in  fourteen 
days,  either  party  shall  be  entitled  to  apply  to  the 
President  of  the  Surveyors’  Institution  to  appoint 
an  umpire.  If  a  valuer  or  umpire  dies  or  becomes 
incapable,  or  refuses  to  act,  another  valuer  or 
umpire  shall  be  appointed  in  his  place  within 
fourteen  days,  and  failing  such  appointment  in  the 
case  of  a  valuer,  the  remaining  valuer  shall  proceed 
alone,  and  his  valuation  shall  be  final  and  binding 
upon  both  parties. 

The  valuers  appointed  shall  determine  the  value 
in  the  form  of  a  gross  sum  of  money.  If  they  do 
not  agree  as  to  the  compensation,  or  any  point 
arising  in  the  valuation,  the  valuers,  or  either  one 
of  them,  may  refer  the  whole  matter,  or  the  point 
or  points  in  dispute,  to  the  umpire. 

The  valuers  shall  give  their  decision  within 
forty-two  days  after  the  appointment  of  the  last 
of  them,  or  within  such  further  time,  if  any,  as 
the  parties  may  agree  and,  in  writing  under  their 
hands,  direct. 

If  the  valuers  do  not  give  their  decision  within 
the  time  allowed,  or  do  not  refer  the  matter  to 
the  umpire,  either  party  may  refer  the  matter  to 
the  umpire,  and  must  give  notice  in  writing  to  the 
other  party  within  seven  days  that  he  has  done 
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so.  The  umpire  shall  give  his  decision  within 
forty-two  days  from  the  date  of  reference  to  him ; 
but  if  the  umpire  fail  to  give  his  decision,  the 
trees  shall  be  paid  for  by  the  purchaser  at  their 
fair  value. 

A  set  of  rules  such  as  this  will  prove  useful  in 
preventing  disputes  and  a  possible  action  at  law. 

In  the  case  of  the  sale  of  any  interest  less  than 
a  freehold  in  fee  simple,  it  would  generally  be 
undesirable  to  make  any  provision  for  the  payment 
of  a  sum  for  the  timber  apart  from  the  land.  Still, 
it  would  appear  that  if  timber  on  a  copyhold  estate, 
or  upon  an  estate  part  copyhold  and  part  freehold, 
is  to  be  paid  for  separately,  and  the  contract  is 
sufficiently  explicit,  the  timber  upon  the  copyhold 
portion  will  be  included  in  the  valuation,  even  if 
such  copyhold  portion  cannot  be  distinguished  from 
the  freehold  portion,  and  the  purchaser  will  be  com¬ 
pelled  to  take  it  subject  to  the  right  of  the  lord 
and  the  custom  of  the  manor,  (e)  Even  in  the 
case  of  freehold  estates,  it  is  the  opinion  of  many 
leading  auctioneers  that  it  is  a  mistake  for  the  trees 
to  be  paid  for  apart  from  the  land,  as  it  is  likely 
to  greatly  decrease  the  price  paid  for  the  property, 
and  to  damp  the  sale. 

This  view  appears  doubtful,  for  many  cases  have 
been  known  where  a  purchaser,  after  buying  the 
land,  with  the  trees  thereon  included,  has  sold  the 
trees  separately  for  nearly,  or  quite,  as  much  as 
the  purchase  money,  so  that  in  effect  the  land  was 
obtained  for  nothing,  or,  next  to  nothing. 


(e)  Seaborne’s  “ Law  of  Vendor  and  Purchaser,”  p.  40. 
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Every  case  must,  therefore,  be  judged  upon  its 
merits.  A  residential  estate  with  a  small  quantity 
of  timber,  much  of  which  is  in  a  decaying  condition, 
is  no  doubt  best  sold  with  the  timber  included  in 
the  purchase.  In  the  case  of  farms  with  much 
hedgerow  and  field  timber,  the  timber  should  be 
paid  for  separately,  or  the  value  of  the  timber  on 
each  lot  named.  In  selling  estates  with  valuable 
plantations,  it  is  best  to  have  the  timber  carefully 
valued  at  full  prices  and  paid  for  in  addition  to 
the  land  and  house,  or  at  least  to  state  clearly  in 
the  particulars  what  is  the  value  of  the  timber. 

The  word  timber  in  these  cases  must  be  taken  as 
including  timberlike  trees,  etc. 

Sales  of  Timber  apart  from  Land. 

Where  trees  are  sold  apart  from  land,  the  first 
point  that  arises  is  whether  the  trees  are  sold 
standing  and  are  to  be  cut  by  the  purchaser  at  a 
later  date;  or  whether  they  have  been  cut  by  the 
vendor,  or  will  be  cut  by  him  so  that  the  purchaser 
will  have  no  interest  beyond  the  wood  of  the  trees 
as  such.  In  the  first  case  the  purchaser  obtains  an 
interest  in  land  within  the  fourth  section  of  the 
Statute  of  Frauds,  (/)  but  in  the  second  he  merely 
acquires  chattels,  and  the  case  is  within  the  fourth 
section  of  the  Sale  of  Goods  Act,  1893.  (p) 

The  provisions  of  the  fourth  section  of  the  Statute 
of  Frauds  are  as  follows:  — 

That  no  action  shall  be  brought  whereby  to  charge  any 
executor  or  administrator  upon  any  special  promise  to 


(/)  29  Car.  II.,  c.  3,  s.  4  (1677). 
( g )  56  &  57  Viet.,  c.  71  (1893). 
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answer  damages  out  of  his  own  estate;  or  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer 
for  the  debt,  default  or  miscarriages  of  another  person ;  or 
to  charge  any  person  upon  any  agreement  made  upon  con¬ 
sideration  of  marriage;  or  upon  any  contract  or  sale  of 
lands,  tenements  or  hereditaments,  or  any  interest  in  or 
concerning  them ;  or  upon  any  agreement  that  is  not  to 
be  performed  within  the  space  of  one  year  from  the  making 
thereof ;  unless  the  agreement  upon  which  such  action  shall 
he  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  there¬ 
with,  or  some  other  person  thereunto  by  him  lawfully 
authorised. 

The  fourth  section  of  the  Sale  of  Goods  Act, 
1893,  (/i)  which  replaces  Section  17  of  the  Statute 
of  Frauds,  (i)  as  amended  by  Section  7  of  Lord 
Tenterden’s  Act,  (j)  is  as  follows:  — 

(1.)  A  contract  for  the  sale  of  any  goods  of  the  value 
of  £10  or  upwards  shall  not  be  enforceable  by 
action  unless  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or 
give  something  in  earnest  to  bind  the  contract,  or 
in  part  payment,  or  unless  some  note  or  memo¬ 
randum  in  writing  of  the  contract  be  made  and 
signed  by  the  party  to  be  charged  or  his  agent  in 
that  behalf. 

(2.)  The  provisions  of  this  section  apply  to  every  such 
contract,  notwithstanding  that  the  goods  may  be 
intended  to  be  delivered  at  some  future  time,  or 
may  not  at  the  time  of  such  contract  be  actually 
made,  procured,  or  provided,  or  fit  or  ready  for 
delivery,  or  some  act  may  be  requisite  for  the 
making  or  completing  thereof,  or  rendering  the 
same  fit  for  delivery. 

(3.)  There  is  an  acceptance  of  goods  within  the  mean¬ 
ing  of  this  section  when  the  buyer  does  any  act  in 
relation  to  the  goods  which  recognises  a  pre-existing 
contract  of  sale,  whether  there  be  an  acceptance 
in  performance  of  the  contract  or  not. 


<70  56  &  57  Viet.,  c.  71. 

(0  29  Car.  II.,  c.  3. 

(J)  9  Geo.  IV.,  c.  14  (1828). 
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With  regard  to  these  two  sections,  it  may  be 
noticed  that  in  the  case  of  a  sale  of  standing  trees, 
which  amount  to  an  interest  in  land,  nothing  less 
than  a  written  memorandum  will  satisfy  the  re¬ 
quirements  of  the  fourth  section  of  the  Statute 
of  Frauds ;  ( k )  and  if  the  trees  are  felled,  or  are 
to  be  felled  by  the  vendor  before  the  actual  sale,, 
the  Sale  of  Goods  Act,  1893,  (l)  Section  4  does- 
not  apply,  unless  the  trees  are  of  the  value  of  ten 
pounds  or  upwards.  If  the  trees  are  of  the  value 
of  ten  pounds  or  upwards,  there  are  three  ways  by 
which  the  section  can  be  complied  with;  two  of 
which,  namely,  part  delivery  and  acceptance,  or 
the  giving  of  something  in  earnest  to  bind  the 
contract  or  in  part  payment,  will  be  sufficient  to 
enable  parol  evidence  of  the  entire  contract  to  be 
given,  (to)  although  there  was  no  sufficient  note  or 
memorandum,  provided  it  is  to  be  performed  within 
a  year.(n) 

A  failure  to  compl}’  with  the  formalities  of  either 
Statute  does  not  render  a  parol  contract  void,  but 
it  effectually  prevents  any  action  being  brought  to 
enforce  it  at  law.  (o)  There  are  cases  where  a 
parol  contract  has  been  partly  performed  by  the 
person  seeking  to  enforce  it,  and  acts  have  been 
done  by  him  which  must,  from  their  nature,  be 
referable  to  the  contract,  and  equities  have  arisen 
which  cannot  be  administered  unless  the  contract 


(k)  29  Car.  II.,  c.  3. 

(0  56  (St  57  Viet.,  c.  71. 

( m )  Tomkinson  v.  Staight,  (1856)  17  C.B.  (97. 

(n)  Peter  v.  Compton,  (1694)  1  Sm.  L.C.  316. 

(o)  Crosby  v.  Wadsworth,  (1805)  6  East.  C02 :  Leroux  v.  Brown,  (1852) 
12  C.B.  801 :  Britain  v.  Rossiter,  (1879)  11  Q.B.D.  123. 
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is  regarded.  In  such  cases  the  equitable  doctrine 
of  part  performance  will  enable  the  person  who  has 
done  the  acts,  and  is  seeking  to  enforce  the  parol 
contract,  to  succeed  in  obtaining  the  specific  per¬ 
formance  thereof,  (p) 

The  mere  payment  of  a  part  or  the  whole  of  the 
purchase  money  is  not  an  act  of  part  perform¬ 
ance  ;  (5)  nor  is  the  taking  of  measurements,  (r) 
nor  the  employing  of  surveyors  to  value  the 
timber;  (s)  but  it  is  submitted  that  the  bringing 
of  expensive  plant  and  machinery  on  to  the  ground, 
and  the  partial  felling  and  conversion  of  the  tim¬ 
ber,  would  be  sufficient  to  enable  the  purchaser  to 
obtain  the  specific  performance  of  a  parol  agree¬ 
ment  for  the  sale  of  the  trees. 

The  Statute  of  Frauds. 

The  fourth  section  of  the  Statute  of  Frauds  (f) 
has  given  rise  to  much  litigation. 

It  seems  necessary  for  effectuating  the  object  of 
the  Statute  that  the  consideration  should  be  set 
down  as  well  as  the  promise,  (u) 

.  What  is  required  to  be  in  writing,  therefore,  is 
the  agreement  or  some  note  or  memorandum  of  the 
agreement.  Now  the  agreement  is  that  which  is  to 
show  what  each  party  is  to  do  or  perform,  and  by 

(p)  See  Maddison  v.  Alderson,  (1883)  8  App.  Gas.  407 :  Lester  (or  Lyster) 
v.  Foxcraft,  (1700)  2  Wh.  &  Tudor  L.C.  464 ;  Caton  v.  Caton,  (1866)  L.R.  1  Ch„ 
at  p.  137  :  Humphreys  v.  Green,  (1882)  10  Q.B.D.  148  ;  Britain  v.  Rossiter,  (1879) 
11  Q.B.D.  123. 

(5)  Climan  v.  Cooke,  (1802)  1  Sch.  &  Lef.  22  :  Hughes  v.  Morris,  (1852) 
2  De  G„  M.  &G.  356. 

O')  Pembroke  v.  Thorpe,  (1740)  3  Swanst.  442)). 

(s)  Whitbread  v.  Brockhurst,  (1784)  1  Bro.  C.C.  412. 

(t)  29  Car.  II.,  c.  3. 

(«)  Per  Lord  Ellenborough,  C.J.,  in  Wain  v.  Warlters,  (1804)  5  East  10 ; 
Sm.  L.C.  323. 
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which  both  parties  are  to  be  bound;  and  this  is 
required  to  be  in  writing.  If  it  were  only  necessary 
to  show  what  one  of  them  was  to  do,  it  would  be 
sufficient  to  state  the  promise  made  by  the  defendant 
who  was  to  be  charged  upon  it.  But  if  we  were 
to  adopt  this  construction,  it  would  be  the  means 
of  letting  in  those  very  frauds  and  perjuries  which 
it  was  the  object  of  the  Statute  to  prevent,  (v) 

The  contract  to  be  enforceable  need  only  be 
signed  by  the  party  to  be  charged  with  the 
action,  (w)  and  not  necessarily  by  both  parties, 
but  both  parties  must  be  named  or  so  described  that 
they  can  be  identified.  ( x )  It  is  always  advisable 
to  give  the  names  of  the  parties,  as  if  they  are  not 
given  it  is  always  difficult  to  say  how  far  the  Courts 
will  admit  parol  evidence  to  prove  the  identity  of 
the  parties;  for  though  on  one  hand  the  pro¬ 
prietor  (y)  and  the  mortgagee  (2)  have  been  held 
to  be  sufficient  description,  the  vendor  ( a )  and  the 
landlord  (6)  have  been  held  to  be  insufficient  to 
identify  the  parties.  The  use  of  a  little  care  and 
foresight  in  writing  letters  and  documents  of  this 
sort  may  be  the  means  of  avoiding  considerable 
expense  and  trouble  in  testing,  by  an  action  at  law, 
whether  or  not  any  particular  description  is  suffi- 


(u)  Per  Grose,  J„  in  S.C. 

( w )  Seton  v.  Slade,  (1802)  7  Ves.  265  ;  2  Wh.  &  Tu.  L.C.  478. 

(x)  Williams  v.  Lake,  (1859)  2  E.  &  E.  349  ;  Vandenberg  v.  Spooner,  (1866 
L.R.  1  Ex.  316  ;  Williams  v.  Jordan,  (1877)  6  Ch.D.  517. 

(y)  Sale  v.  Lambert,  (1874)  L.R.  18  Eq.  1. 

(z)  See  judgment  of  Kay,  J.,  in  Jarrett  v.  Hunter,  at  p.  184. 

(a)  Jarrett  v.  Hunter,  (1886)  34  Ch.D.  182 ;  Potter  v.  Driffield,  (1874)  L.R. 
18  Eq.  4. 

(b)  Coombes  v.  Wilkes,  (1891)  3  Ch.  77. 
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cient.  There  can  be  no  difficulty  in  naming  and 
describing  the  parties  fully  and  accurately  in  the 
first  place. 

The  intentions  to  sell  and  buy  should  be  clearly 
shown  in  the  contract;  the  subject-matter  of  the 
sale  must  be  properly  identified;  the  price  must 
be  stated,  or  some  proper  means  of  ascertaining  it 
must  be  provided ;  and  all  other  essential  terms  of 
the  contract  must  be  determined  by  the  written 
memorandum,  (c) 

It  is  not  essential  that  the  agreement  should  be 
contained  in  one  document ;  it  may  be  contained  in 
two  or  more,  or  in  a  series  of  letters;  but  in  that 
case  they  must  be  -so  connected  that  they  can  be 
read  together  so  as  to  form  one  memorandum  of  the 
contract  between  the  parties,  (d)  Parol  evidence 
can  then  be  used  to  connect  the  documents  to¬ 
gether.  (e)  But  parol  evidence  cannot  be  used  to 
contradict,  add  to,  or  vary  what  is  written,  (/)  or 
alter  the  legal  construction  which  would  be  placed 
upon  a  written  agreement,  (p)  In  a  case  where- 
some  growing  timber  was  sold  by  auction,  it  was 
stated  that  the  auctioneer  at-  the  time  of  -sale  war¬ 
ranted  that  the  trees  contained  a  certain  quantity  of' 
timber;  the  printed  particulars  contained  no  refer¬ 
ence  to  quantity,  and  it  was  held  that  verbal 
evidence  as  to  what  was  said  at  the  sale  could  not 


(c)  Skelton  v.  Cole,  (1857)  I  De  G.  &  J.  587. 

(d)  Risliton  r.  Whatmore,  (1878)  8  Cli.D.  467. 

( e )  Long  v.  Millar,  (1879)  4  C.P.D.  450  :  Studds  v.  Watson,  (1884) 
28  Cli.D.  305 ;  Oliver  v.  Hunting,  (1890)  44  Cli.D.  205 ;  Sheers  v.  Thimbleby, 
(1897)  76  L.T.  709. 

(/)  Goss  v.  Nugent  (Lord),  (1833)  5  B.  &  Ad.  58;  Noble  v.  Ward,  (1867b 
L.R.  2  Ex.  135 :  Vezey  v.  Rashleigh,  (1904)  1  Ch.  634. 

(g)  Mercantile  Bank  of  Sydney  v.  Taylor,  (1893)  A.C.  317. 
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be  used  to  vary  the  written  contract.  (7i)  It  is 
improbable  that  this  point  would  be  affected  by  the 
Sale  of  Goods  Act,  1893,  (i)  for  it  has  been  laid 
down  that  an  affirmation  at  the  time  of  sale  is  a 
warranty,  provided  it  appears  on  evidence  to  have 
been  so  intended,  and  that  in  determining  whether 
it  was  so  intended  ai  decisive  test  is  whether  the 
vendor  assumes  to  assert  a  fact  of  which  the  buyer 
is  ignorant,  or  merely  states  an  opinion  or  judg¬ 
ment  upon  a  matter  of  which  the  vendor  has  no 
special  knowledge,  and  on  which  the  buyer  may  be 
expected  also  to  have  an  opinion  and  to  exercise 
his  judgment.  In  the  former  case  it  is  a  warranty, 
in  the  latter  not.  (7) 

It  may  be  said  that  a  timber  merchant  may  be 
expected  to  have  an  opinion  as  to  the  amount  of 
timber  contained  in  trees,  and  to  exercise  his  own 
judgment  in  making  an  offer  to  purchase. 

The  question  as  to  whether  a  contract  for  the 
sale  of  trees  is  or  is  not  a  contract  for  the  sale 
of  an  interest  in  land  within  the  meaning  of  the 
fourth  section  of  the  Statute  of  Frauds  has  been 
the  subject  of  many  cases.  The  general  rule  has 
already  been  stated,  and,  on  the  principle  that  trees 
growing  upon  the  land  are  annexed  to  the  freehold 
and  are  parcel  of  the  inheritance  and  pass  therewith, 
it  seems  clear  that  a  contract  for  the  sale  of  such 
trees  to  be  cut  by  the  purchaser  at  a  later  date  is 
an  interest  in  land  within  the  Statute;  ( k )  but,  if 
the  cutting  is  to  be  done  immediately,  the  case  is 

(ft)  Powell  v.  Edmunds,  (1810)  12  East  6. 

(i)  56  &  57  Viet.,  c.  71. 

O')  Per  A.  L.  Smith,  M.R.,  in  De  Lassalle  v.  Guildford,  (1901)  2  K.B.  215. 

(ft)  Scorell  v.  Boxall,  (1827)  1  Y.  &  J.  396. 
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apparently  different.  Thus,  in  a  case  ( l )  where 
there  was  a  parol  agreement  to  sell  twenty-two 
trees  at  the  price  of  £26,  and  it  was  arranged  that 
the  trees  should  be  removed  as  soon  as  possible, 
Lord  Coleridge,  C.J.,  said:  — 

If  the  matter  were  res  Integra  I  should  be  inclined  to 
think  that  there  was  much  to  be  said  for  Littledale,  J.’s, 
view,  that  the  words  of  the  Statute  were  never  meant  to 
apply  to  such  a  matter  as  this  at  all,  but  only  referred  to 
such  interests  as  are  known  to  conveyancers.  It  is,  how¬ 
ever,  too  late  now  to  maintain  this  view,  inasmuch  as  there 
are  a  great  number  of  decisions  which  proceed  on  the 
opposite  view.  It  is  clear  on  the  decisions  that  there  are 
certain  natural  growths  which,  under  certain  circumstances, 
have  been  held  to  be  within  the  words  of  the  section,  and 
a  contract  with  respect  to  which  must  therefore  be  in 
writing. 

His  Lordship  pointed  out  that  timber  trees  could 
not  be  considered  as  fructus  industriales,  and  con¬ 
tinued  :  • — - 

Treating  them  as  not  being  fructus  industriales,  the  pro¬ 
position  is  that  where  the  thing  sold  is  to  derive  no  benefit 
from  the  land,  and  is  to  be  taken  away  immediately,  the 
contract  is  not  for  an  interest  in  land. 

He  added :  — 

It  seems  to  me,  therefore,  that  both  common  sense  and 
authority  combine  to  show  this  was  not  a  contract  for  an 
interest  in  land  within  the  section. 

In  another  case,  (to)  two  hundred  and  thirty  feet 
of  Ash  timber  were  sold  at  Is.  Gd.  per  foot,  the 
vendor  cutting  and  delivering  the  trees  to  the  pur¬ 
chaser.  The  contract  was  held  not  to  be  a  contract 
for  the  sale  of  an  interest,  in  land,  but  one  for  the 
sale  of  goods.  Littledale,  J.,  said:  — 


( l )  Marshall  v.  Green,  (1875)  1  C.P.D.  35. 
(m)  Smith  v.  Surman,  (1829)  9  B.  &  C.  561. 
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I  think  that  the  contract  in  this  case  was  not  a  contract 
for  the  sale  of  lands,  tenements  or  hereditaments,  or  any 
interest  in  or  concerning  the  same  within  the  meaning  of 
the  fourth  section.  Those  words  in  that  section  relate  to 
contracts  (for  the  sale  of  the  fee  simple,  or  some  interest 
less  than  the  fee),  which  give  the  vendee  a  right  to  the 
use  of  the  land  for  a  specific  period.  If,  in  this  case,  the 
contract  had  been  for  the  sale  of  the  trees,  with  a  specific 
liberty  to  the  vendee  to  enter  the  land  to  cut  them,  I 
think  it  would  have  given  him  an  interest  in  the  land 
within  the  meaning  of  the  Statute.  The  object  of  a  party 
who  sells  timber  is  not  to  give  the  vendee  any  interest 
in  his  land,  but  to  pass  to  him  an  interest  in  the  trees 
when  they  become  goods  and  chattels.  Here  the  vendor 
was  to  cut  the  trees  himself.  His  intention  clearly  was  not 
to  give  the  vendee  any  property  in  the  trees  until  they 
were  cut  and  ceased  to  be  part  of  the  freehold. 

Practical  Points. 

In  practice  it  is  not  worth  while  to  be  troubled 
with  legal  difficulties,  if  they  can  be  avoided.  It 
is  therefore  highly  desirable  to  have  all  contracts 
for  the  sale  of  timber  made  in  writing,  with  the 
parties’  names,  the  subject-matter,  the  promise,  and 
the  consideration  all  properly  set  out,  the  signature 
of  the  purchaser  (or  preferably  both  parties) 
attached,  and  the  document  stamped  with  a  six¬ 
penny  stamp  in  accordance  with  the  Stamp  Act, 
1891. (n) 

A  sale  of  timber  apart  from  land  is  usually 
carried  out  either  by  sale  by  auction,  by  sale  by 
tender,  or  by  sale  by  private  treaty. 

Sales  by  Auction. 

If  the  sale  is  by  auction  and  the  trees  have  been 
cut  before  the  sale,  the  provisions  of  the  Sale  of 


(re)  54  &  55  Viet.,  c.  39. 
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Goods  Act,  1893,  (o')  will  apply.  By  Section  58 
of  that  Act,  in  the  case  of  a  sale  by  auction:  — 

(1.)  Where  goods  are  put  up  for  sale  by  auction  in 
lots,  each  lot  is  primd  facie  deemed  to  be  the  sub¬ 
ject  of  a  separate  contract  of  sale. 

(2.)  A  sale  by  auction  is  complete  when  the  auctioneer 
announces  its  completion  by  the  fall  of  the  hammer, 
or  in  other  customary  manner.  Until  such  an¬ 
nouncement  is  made  any  bidder  may  retract  his 
bid. 

(3.)  Where  a  sale  by  auction  is  not  notified  to  be 
subject  to  a  right  to  bid  on  behalf  of  the  seller,  it 
shall  not  be  lawful  for  the  seller  to  bid  himself 
or  to  employ  any  person  to  bid  at  such  sale,  or 
for  the  auctioneer  knowingly  to  take  any  bid  from 
the  seller  or  any  such  person.  Any  sale  contra¬ 
vening  this  rule  may  be  treated  as  fraudulent  by 
the  buyer. 

(4.)  A  sale  by  auction  may  be  notified  to  be  subject 
to  a  reserved  or  upset  price,  and  a  right  to  bid 
may  also  be  reserved  expressly  by  or  on  behalf 
of  the  seller. 

Where  a  right  to  bid  is  expressly  reserved,  but 
not  otherwise,  the  seller,  or  any  one  person  on 
his  behalf,  may  bid  at  the  auction. 

In  cases  of  the  sale  of  standing  trees,  the  auction 
particulars  generally  contain  a  set  of  conditions  of 
sale  with  or  without  a  contract  endorsed  on  the 
back. 

The  following  Conditions  of  Sale  will,  perhaps, 
meet  the  general  requirements  in  the  case  of  a  sale 
of  standing  timber  by  auction.  Paragraphs  5  to 
14,  inclusive,  are  equally  applicable  to  a  sale  by 
tender,  as  to  which  see  post,  p.  198:  — 

CONDITIONS  OE  SALE. 

1.  The  highest  bidder  shall  be  the  purchaser  in  each 
case,  and  in  case  of  dispute  the  auctioneer  shall 
decide  who  is  the  highest  bidder,  and  his  decision 


(o)  56  &  57  Viet.,  c.  71. 
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therein  shall  be  final ;  but  the  auctioneer,  in  his 
discretion,  may  put  up  again  for  sale  any  lot  so  in 
dispute,  and  such  lot  shall  thereupon  be  resold.  The 
vendor  shall  not  be  bound  to  sell  any  lot  to  the 
highest  or  any  bidder. 

2.  No  bidding  shall  be  valid  which  does  not  exceed  the 

last  highest  bidding  by  the  amount  named  by  the 
■auctioneer  at  the  commencement  of  the  sale.  No 
bidder  shall  retract  or  withdraw  from  his  bidding, 
but  shall  be  bound  by  the  same. 

3.  The  auctioneer  shall  not  be  personally  responsible  for 

any  default  on  the  part  of  either  vendor  or  purchaser. 

4.  Every  purchaser  shall,  on  the  demand  of  the  auction¬ 

eer  or  his  clerk,  give  his  full  name,  trade  descrip¬ 
tion,  place  of  abode  and  business  address,  and  shall, 
at  or  before  the  end  of  the  sale,  pay  to  the  auctioneer 
a  deposit  of  at  least  25  per  cent,  of  the  purchase 
price  in  part  payment  thereof,  and  shall  at  the 
same  time  hand  to  the  auctioneer,  and  to  his 
approval,  bills  payable  at  three  months’  date  for 
the  balance  of  the  said  purchase  price. 

5.  If  the  purchaser  shall  fail  or  neglect  to  pay  the 

purchase  money,  or  any  part  thereof,  or  if  he  shall 
become  bankrupt  before  the  purchase  money  shall 
have  been  paid  in  full,  the  vendor  or  his  agents 
shall  be  at  liberty  to  take  and  seize  all  timber 
and  trees,  and  the  produce  arising  therefrom,  in¬ 
cluded  in  the  contract  of  sale,  and  remaining  upon 
the  premises.  The  vendor  shall  be  at  liberty  to  sell 
and  dispose  of  the  same  as  he  shall  think  fit,  and 
to  retain  so  much  of  the  proceeds  of  such  sale  as 
shall  pay  off  the  said  purchase  money,  together  with 
all  expenses  connected  with  such  seizure,  sale  and 
disposal,  paying  the  balance,  if  any,  to  the  pur¬ 
chaser  or  his  trustee  in  bankruptcy.  But  no  such 
seizure  or  sale  shall  discharge  the  purchaser  or  his 
surety  or  sureties  from  their  respective  liabilities 
upon  any  bill  or  note  then  remaining  unpaid,  any 
further  or  otherwise  than  to  the  extent  of  the  net 
proceeds  (after  deduction  made  for  the  said  expenses) 
arising  from  such  sale. 

6.  The  whole  of  the  trees  included  in  each  lot  shall, 

at  the  purchaser’s  expense,  be  felled  and  removed 
from  the  premises  on  or  before  the  1st  day  of 
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19  ,  unless  previously  otherwise  agreed  in  writing 

between  the  purchaser  and  the  vendor  or  his  agent. 
Any  timber  or  trees,  or  parts  thereof,  which  remain 
upon  the  premises  after  the  said  1st  day  of  , 

19  ,  shall  (unless  otherwise  agreed  in  writing)  be 

forfeited  to  and  become  the  property  of  the  vendor, 
who  shall  not  be  liable  to  make  any  allowance,  pay¬ 
ment,  compensation  or  satisfaction  therefor.  In  the 
case  of  all  trees  felled  on  to  any  grass  or  arable 
land,  together  with  all  branches,  lop  and  top, 
faggots,  etc.,  the  1st  day  of  April,  191  ,  shall  be 

substituted  for  the  1st  day  of  ,  191  , 

subject  in  all  other  respects  to  the  provisions  of  this 
clause. 

7.  The  purchaser  shall  exercise  all  possible  care  and  shall 

take  all  reasonable  precautions  to  prevent  damage  to 
standing  timber  not  included  in  the  contract  of  sale, 
young  trees,  saplings  and  stools,  hedges,  fences, 
gates,  posts,  rails  and  standing  and  growing  crops, 
and  shall  not,  nor  shall  any  of  his  servants  or 
agents,  take  any  dog,  gun,  net  or  trap  upon  the 
premises,  or  into  any  of  the  woods,  plantations  or 
fields  of  the  vendor,  and  the  purchaser  shall  exercise 
all  proper  and  reasonable  care  to  prevent  disturbance 
of  game  and  damage  to  rights  of  sporting. 

8.  The  purchaser  shall  not  bring  upon  the  premises  any 

engine,  steam  tackle  or  machine,  nor  shall  he  make 
any  sawpit  thereon,  without  the  permission  in 
writing  of  the  vendor’s  agent,  which,  if  given,  shall 
be  subject  to  such  rules,  regulations  and  conditions 
as  the  said  agent  may,  in  his  discretion,  make  and 
decide,  and  the  purchaser  shall  thereupon  be  bound 
by  the  same. 

9.  All  trees  growing  in  any  field,  meadow  land  and 

hedgerows,  and  such  other  trees  in  addition,  as  the 
vendor’s  agent  shall  particularly  specify  and  indicate 
to  the  purchaser,  shall  be  “  grub  ”  felled,  and  all 
large  roots  within  of  the  surface  re¬ 

moved,  and  the  land  made  good  and  levelled. 

10.  The  purchaser,  with  his  servants,  agents,  horses, 
timber  carriages  and  wagons,  shall  keep  to  the  proper 
and  usual  roads,  rides  and  tracks  within  the  pre¬ 
mises  and  to  and  from  the  same,  and  such  other 
ways  and  tracks  only  as  may  be  pointed  out  by  the 
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vendor’s  agent  or  woodman,  and  shall  take  all  proper 
precautions  to  prevent  undue  damage  to  the  same, 
and  to  any  bridges,  drains,  or  pipes. 

11.  All  loss,  injury  and  damage  arising  from  the  breach 

of  any  one  or  more  of  the  conditions  or  provisions 
contained  in  paragraphs  7,  8,  9  and  10  hereof,  shall 
forthwith  be  made  good  and  paid  for  by  the  pur¬ 
chaser,  the  amount  of  such  loss  or  damage  to  be 
assessed  by  the  vendor’s  land  agent,  whose  decision 
therein  shall  be  final  and  binding  upon  both  parties. 

12.  The  purchaser  shall  remove  only  those  trees  and  poles 

which  are  included  in  the  contract  of  sale  and  marked 
with  paint,  and  no  others,  and  for  every  tree, 

pole  or  sapling  improperly  cut  or  removed  the  pur¬ 
chaser  shall  pay  to  the  vendor  the  sums  of  £  , 

£  ,  and  £  respectively  as  and  for  liquid¬ 

ated  damages,  and  the  same  shall  be  recoverable  as 
such. 

13.  The  number  of  trees  in  each  lot,  as  set  out  in  the 

catalogue  of  sale,  ( p )  is  believed  to  be  as  nearly  as 
possible  correct,  but  [neither  the  vendor  nor  the  auc¬ 
tioneer^)  holds  himself  responsible]  for  the  accuracy 
of  the  numbers  therein  stated,  and  every  bidder  will 
be  taken  to  have  knowledge  of  the  trees  comprised 
in  each  lot  for  which  he  bids.  No  inaccuracy  in  this 
respect  shall  entitle  the  purchaser  to  rescind  the  con¬ 
tract,  nor  shall  any  compensation  or  allowance  what¬ 
soever  be  made  or  paid  to  him  in  respect  thereof. 

14.  If  any  dispute  or  difference  shall  arise  out  of  or  in 

connection  with  the  contract  and  conditions  of  sale 
(except  as  to  the  matters  under  paragraph  11  hereof 
expressly  left  to  the  final  determination  of  the 
vendor’s  agent),  the  same  shall  be  referred,  at  the 

instance  of  either  party,  to - -  ,  Esq.,  or,  in  case 

of  his  death  or  inability  or  refusal  to  act,  then  to 

- — ,  Esq.,  and  every  such  reference  shall  be 

deemed  to  be  a  submission  to  arbitration  within  the 
meaning  of  the  Arbitration  Act,  1889,  and  Acts 
amending  the  same. 


(p)  In  case  of  sale  by  tender  put  “  particulars  of  sale." 

(q)  In  case  of  sale  by  tender  omit  the  words  in  brackets,  and  put 
“  but  the  vendor  will  not  hold  himself  responsible." 
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At  sales  by  auction,  what  is  known  as  a  “  timber 
ring  ”  is  sometimes  formed,  the  various  timber 
merchants  who  attend  the  sale  agreeing  between 
themselves  not  to  bid  against  on©  another,  so  as 
to  purchase  the  trees  at  a  low  price.  Such  an  agree¬ 
ment  may  work  great  hardship  upon  the  vendor, 
who  is  thereby  prevented  from  obtaining  the  full 
market  value  for  his  trees;  but  it  has  been  held 
that  an  agreement  between  intending  purchasers  not 
to  bid  against  each  other  is  not  illegal,  (r) 

If  a  person  is  the  highest  bidder  for  a  lot  and 
the  auctioneer  knocks  it  down  to  him  before  his  bid 
has  been  retracted,  and  such  person  afterwards 
refuses  to  sign  the  contract,  the  auctioneer  can  sign 
the  contract  with  the  name  of  the  highest  bidder  as 
purchaser,  and  he  will  be  bound  thereby.  This  is  a 
sufficient  memorandum  in  writing  to  satisfy  the 
Statute  of  Frauds,  (s)  This  only  applies  to  sales 
by  auction,  not  to  other  sales,  and,  generally  speak¬ 
ing,  the  auctioneer’s  authority  to  sign  for  the 
purchaser  cannot  be  made  use  of  by  his  clerk;  (t) 
but  the  purchaser  may  expressly  authorise  the  clerk 
to  sign  for  him.  For  instance,  where  on  the  fall 
of  the  hammer  the  auctioneer  named  the  purchaser, 
the  clerk  said,  “Mr.  B,  it  is  your  wheat” ;  the 
defendant  nodded,  and  the  clerk  made  the  entry 
in  his  sight,  (it) 

(r)  Galton  v.  Emuss,  (1844)  1  Coll.  243 ;  In  re  Carew’s  Estate,  (1858) 
26  Beav.  187  ;  Heffer  v.  Martyn,  (1867)  36  LJ.  Ch.  372  :  Chattock  v.  Muller, 
(1878)  8  Ch.D.  177. 

(s)  Williams  v.  Millington,  (1788)  1  H.  Bl.  81,  85  ;  Hinde  v.  Whitehouse, 
(1806)  7  East  558  ;  Emmerson  v.  Heelis,  (1809)  2  Taunt.  38  ;  White  v.  Proctor, 
(1811)  4  Taunt.  209  -.  Kemeys  v.  Proctor,  (1814)  3  V.  &  B.  57  ;  Fare- 
brother  v.  Simmons,  (1822)  5  B.  &  Aid.  333 :  Bird  v.  Boulter,  (1833) 
4  B.  &  Ad.  443  :  Eden  v.  Blake,  (1845)  13  M.  &  W.  614,  619  ;  Peirce  v.  Corf, 
(1874)  L.R.  9  Q.B.  210. 

(f)  Peirce  v.  Corf,  (1874)  L.R.  9  Q.B.  210  ;  Bell  v.  Balls,  (1897)  1  Ch.  663. 

( u )  Bird  v.  Boulter,  (1833)  4  B.  &  Ad.  443  ;  and  see  Sims  v.  Lana  ray, 
(1894)  2  Ch.  318. 
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Sale  by  Tender. 

Sale  by  Tender  is  much  advocated  for  sellino- 
timber,  and  many  claim  for  it  the  advantages  of 
an  auction  without  the  expense  thereof.  This 
method  of  disposal  is  not  general  at  present,  and 
might  be  difficult  to  introduce  in  a.  district  where 
it  is  unknown.  It  has  many  of  the  disadvantages 
of  an  auction,  and  perhaps  even  greater  ones,  for 
the  persons  tendering  can  readily  find  out  from 
the  woodmen  what  other  persons  have  inspected  the 
trees,  and  all  the  persons  tendering  are  thus  enabled 
to  come  to  an  arrangement  as  to  what  prices  they 
will  give.  The  writer  was,  on  one  occasion,  visited 
by  a  clerk,  who  brought,  by  hand,  several  tenders 
from  different  firms,  and  these  comprised  all  the 
tenders  received. 

It  may  be  said  in  favour  of  a  sale  by  tender  that 
the  owner  need  only  invite  such  firms  to  tender  as 
he  believes  would  prove  satisfactory  as  purchasers, 
whereas  in  sales  by  auction  the  highest  bidder  may 
be  undesirable.  On  the  other  hand,  the  excitement 
of  an  auction  may  stimulate  bidders,  and  buyers 
may  attend  who  will  cause  considerable  competition. 

The  conditions  of  a  sale  by  tender  closely  resemble 
those  of  a  sale  by  auction.  The  following  may  be 
of  assistance  in  indicating  the  lines  upon  which 
Sales  by  Tender  are  undertaken:  — 

INVITATION  TO  TENDER. 

Mr.  A.  B.,  of  ,  is  willing  to  receive 

tenders  for  the  purchase,  in  separate  lots,  of  the  standing 
timber  and  trees  in  Wood,  on  the  Estate. 

Persons  desirous  of  tendering  may  obtain  particulars  of 
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the  various  lots  for  sale,  and  the  conditions  of  sale,  from 
the  Agent,  Estate  Office,  .  Mr.  A.  B.,  the 

vendor,  does  not  bind  himself  to  accept  the  highest,  or  any, 
tender. 

Conditions  of  Tender. 

1.  Every  tender  must  be  made  upon  the  prescribed  form 

annexed  to  the  particulars  of  sale,  and  must  be 
signed  by  the  person  tendering,  complete  with  full 
names,  trade  description,  business  address  and  place 
of  abode. 

2.  — Every  tender  must  be  sent  by  post  to  , 

and  must  be  received  at  not  later 

than  o’clock  on  the  day  of  , 

19  .  The  envelope  enclosing  each  tender  is  to  be 

marked  on  the  outside  “  Timber  Tender.” 

3.  Immediately  upon  receipt  of  written  acceptance  of  a 

tender  for  any  lot,  the  purchaser  of  that  lot  shall  pay 
to  the  vendor’s  agent  a  deposit  of  at  least  25  per 
cent,  of  the  purchase  money  of  such  lot,  and  shall 
further,  within  seven  days  from  the  date  of  the 
said  acceptance  of  tender,  deliver  to  the  said  agent 
bills  or  promissory  notes  for  the  balance  of  the  pur¬ 
chase  money  payable  to  the  vendor  or  his  order  at 
four  months  from  the  said  date,  endorsed  by  a 
responsible  surety  or  sureties,  and  approved  by  the 
said  agent. 

4.  The  purchaser  shall  not  enter  upon  the  premises  nor 

cut  or  remove  any  tree,  or  any  part  thereof,  until 
he  shall  have  given  such  approved  security ;  and  if 
he  shall  fail  to  give  the  bills  or  notes  as  herein 
provided,  the  deposit  shall  be  forfeited,  and  the 
property  in  the  timber  and  trees  shall  revert  to  the 
vendor. 

Clauses  5-14  of  the  Conditions  of  Sale  set  out  on  pages 
194  to  196  above,  are  equally  applicable  to  Sale  by 
Tender. 

The  following  Form  of  Tender  may  be  annexed 
to  the  Particulars  of  Sale: — - 

Form  of  Tender. 

( Name  and  Trade  description )  the  undersigned, 

of  ( Business  address  and  place  of 

hereby  offer  to  purchase,  (fell)  and 
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carry  away  the  several  lots  mentioned  in  the  Schedule  an¬ 
nexed  hereto,  at  the  sums  placed  opposite  to  such  lots,  in 
accordance  with  the  foregoing  particulars  and  conditions, 
to  which  hereby  to  observe  and  be  bound 

by  in  all  respects. 

As  witness  the  signature(s)  hereunder. 

Dated  this  day  of  ,  19 

THE  SCHEDULE  ABOVE  REFERRED  TO. 


for 

d. 


Signed 

Sales  by  Private  Treaty. 

Sales  by  Private  Treaty  are  disliked  by  many  on 
account  of  the  absence  of  competition,  but  it  is 
probable  that  where  an  owner  or  his  agent  knows 
the  value  of  the  trees,  and  what  amount  he  is  pre¬ 
pared  to  accept  for  them,  the  method  will  be  entirely 
satisfactory.  In  those  districts  where  the  trade  is 
in  the  hands  of  a  few  timber  merchants,  and  the 
quantity  of  the  produce  to  be  sold  is  insufficiently 
large  to  draw  buyers  from  a  distance,  a  sale  b}7 
private  treaty  is  likely  to  yield  the  best  results. 

In  this  case,  as  in  others,  it  is  highly  desirable 
to  have  a  proper  written  contract,  with  full  condi¬ 
tions  of  sale  suitable  to  the  particular  case. 


No.  of  Lots. 


Number. 


Lot .. 

Lot. 

Lot 

Lot 

Lot.. 

Lot.. 


Total  £ 


Price  to  be  pai< 
each  Lot. 
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TREES  AS  BETWEEN  MORTGAGOR  AND 
MORTGAGEE. 

In  all  cases  of  mortgages,  the  powers  of  the  mort¬ 
gagor  and  mortgagee  respectively  may  be  consider¬ 
ably  varied  by  the  mortgage  deed ;  it  is,  therefore, 
only  in  the  case  of  there  being  no  special  provisions 
as  to  the  point  in  question  that  any  general  rules  can 
be  laid  down. 

In  the  case  of  an  ordinary  legal  mortgage,  the 
legal  estate  in  the  land  is  conveyed  to  the  mort¬ 
gagee,  and  the  mortgagor  has,  as  a  rule,  no  legal 
right  to  recover  his  property  unless  he  pay  the 
debt  upon  the  day  named  in  the  mortgage  deed, 
which  is  usually  six  months  after  the  date  of  the 
loan.  But  the  mortgagor  preserves  an  equitable 
right  to  redeem  at  any  time  on  certain  conditions. 
In  equity  the  mortgagor  also  remains  the  actual 
owner  of  the  land,  and  cannot  be  disturbed  so  long 
as  the  mortgage  interest  is  regularly  paid  and 
the  provisions  of  the  mortgage  deed  are  duly 
observed.  It  is  only  when  these  things  are  not  done 
that  the  mortgagee  can  enter  into  possession. 

The  Powers  op  the  Mortgagor. 

So  long  as  the  mortgagor  remains  in  possession 
of  the  land  he  is  entitled  to  take  the  rents  and 
profits  of  the  land  without  accounting  for  them  to 
the  mortgagee.  Thus  he  takes  the  growing  crops  of 
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corn  and  the  like,  which  are  annual  profits,  and  he 
has  been  held  to  be  entitled  to  cut  the  underwood, 
in  a  proper  and  husbandlike  manner,  at  the  season¬ 
able  times,  and  of  proper  growth,  (a) 

Underwood  is  always  regarded  as  a  crop,  and  a 
mortgagee  cannot  restrain  a  mortgagor  from  cut¬ 
ting  it  in  the  usual  course,  even  if  the  security  is 
scanty  or  insufficient.  (6) 

But  ecpiity  regards  the  land,  with  all  it  produces, 
as  a  security  for  the  mortgage  debt,  and  will 
restrict  the  right  of  ownership  within  those  bounds, 
which  may  not  operate  to  the  detriment  of  the 
mortgagee;  (c)  and  on  this  principle  equity  will 
interfere  to  prevent  waste  by  the  mortgagor,  and,  in 
an  action  brought  by  .a  mortgagee,  will  grant  an 
injunction  to  restrain  such  waste,  (d) 

Notwithstanding  this  general  rule,  the  rules  as  to 
restraining  a  mortgagor  from  felling  timber  appear 
to  run  on  rather  different  lines,  on  the  ground,  no 
doubt  that,  in  equity,  the  mortgaged  estate  remains 
the  property  of  the  mortgagor  until  the  equity  of 
redemption  has  been  foreclosed  or  the  estate  has 
been  sold.  Thus,  it  has  been  laid  down  in  several 
cases  that  the  mortgagee  is  not,  as  a  matter  of 
course,  entitled  to  an  injunction  to  prevent  the  fell¬ 
ing  of  timber  by  the  mortgagor,  but  must  first 
satisfy  the  Court  that  the  security  is  insufficient, 
or  would  be  so  if  the  timber  were  cut.  ( e )  If.  how- 

(a)  Hampton  v.  Hodges,  (1803)  8  Ves.  105. 

(b)  Humphreys  v.  Harrison.  (1820)  1  J.  &  W.  581. 

(c)  Kekewieh  v.  Marker.  <  18501  3  Mae.  &  G.  329. 

(d)  Farrant  v.  Lovel.  (1750)  3  Atk.  723:  and  see  Robinson  v.  Litton, 
(1744)  3  Atk.  209  :  Harper  t>.  Aplin,  (1886)  54  L.T.  383. 

(e)  King  v.  Smith,  (1843)  2  Hare  239 ;  Usborne  v.  Usbome,  (1740) 
1  Dick  75;  and  see  Hampton  v.  Hodges,  (1803)  8  Ves.  105:  Hippesley 
v.  Spencer,  (1820)  5  Mad.  422  ;  Humphreys  v.  Harrison,  (1820)  1  J.  &  W.  581. 
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ever,  the  security  would  be  scanty  if  the  timber 
were  cut,  the  mortgagee  can  restrain  a  mortgagor 
in  possession  from  cutting  down  timber.  (/) 

When  a  decree  of  foreclosure  has  been  granted 
the  mortgagor  can  be  restrained  from  felling  timber 
or  committing  any  waste;  and  even  if  no  injunction 
has  been  prayed  by  the  action  of  foreclosure,  the 
Court  will  so  restrain  the  mortgagor  in  possession 
if  he  begins  to  commit  waste.  ( g ) 

A  mortgagor  wrongfully  withholding  possession 
cannot  cut  or  remove  growing  crops  after  a  mort¬ 
gagee  has  demanded  possession;  (/i)  and  where  a 
mortgagee  had  taken  possession,  after  the  bank¬ 
ruptcy  of  the  mortgagor,  he  was  held  to  be  entitled 
to  an  injunction  to  restrain  the  trustee  in  bank¬ 
ruptcy  from  cutting  and  removing  crops  on  the 
mortgaged  lands,  (i)  No  doubt  this  rule  will  apply 
both  to  timber  and  underwood. 

The  Powers  of  the  Mortgagee. 

Unless  a  mortgagee  is  in  possession,  he  has,  of 
course,  no  power  to  cut  timber;  and,  formerly,  if 
he  was  in  possession  he  would  be  restrained  from 
cutting  timber  on  the  mortgaged  land,  unless  the 
security  were  sufficient  for  the  payment  of  the 
mortgage  money.  ( j ) 

Nowadays,  however,  where  the  mortgage  is 
made  by  a  deed  executed  after  the  commencement 
of  the  Conveyancing  and  Law  of  Property  Act, 

(/)  Humphreys  v.  Harrison,  supra  ,  Harper  v.  Aplin.  (1886)  54  L.T.  383. 

( g )  Goodman  v.  Kine,  (1845)  8  Beav.  379. 

(/i)  Bagnall  v.  Villar,  (1879)  12  Ch.D.  812. 

( i )  He  Gordon,  (1889)  61  L.T.  299. 

U  )  Withrington  Banks,  (1725)  Sel.  Ca.  Chy.  Case  31,  p.  92. 
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1881,  (fc)  (if  and  so  far  as  a  contrary  intention  is 
not  expressed  by  the  terms  and  provisions  of  the 
deed,  and  subject  thereto),  a  mortgagee  has,  by 
virtue  of  that  Act,  (1)  a  power  while  he  is  in  posses¬ 
sion  to  cut  and  sell  timber  and  other  trees  ripe  for 
cutting,  and  not  planted  or  left  standing  for  shelter 
or  ornament,  or  to  contract  for  any  such  cutting  and 
sale  to  be  completed  within  any  time  not  exceeding 
twelve  months  from  the  making  of  the  contract. 

If  a  mortgagee  does  sell  under  this  power  it  is 
probable  that  the  proceeds  of  the  sale  of  the  timber 
will  be  treated  as  part  of  the  rents  and  profits  of 
the  land,  and  must  be  accounted  for  by  the  mort¬ 
gagee  in  possession  accordingly,  (in) 

Powers  of  Sale  of  Mortgaged  Property  by 

Mortgagee. 

A  sale  by  a  mortgagee  can  be  made  under  the 
express  powers  given  by  the  mortgage  deed,  or  by 
those  powers  which  are  conferred  upon  him  by 
the  Conveyancing  and  Law  of  Property  Act, 
1881,  (n)  and  Lord  Cranworth’s  Act.  (o)  The 
statutory  powers  can  be  excluded  by  anything  in 
the  mortgage  deed  which  shows  a  contrary  inten¬ 
tion,  and  only  apply  to  mortgages  made  by  deed. 

Under  the  Conveyancing  Act,  1881,  the  powers 
of  sale  do  not  arise  until  the  mortgage  money  has 
become  due;  that  is,  after  the  day  appointed  by 


(k)  44  &  45  Viet.,  c.  41. 

( i)  S.  19,  sub-s.  1,  (iv.). 

( m )  Woolst.  Conv.  and  Settled  Land  Acts,  10th  ed„  p.  81. 

( n )  44  &  45  Viet.,  c.  41,  s.s.  19-22. 

(o)  23  &  24  Viet.,  c.  145,  s.s.  11-15  (Trustee  Act,  1860). 
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the  mortgage  deed,  usually  six  months  from  the 
date  of  the  mortgage,  and  then  only  in  one  of  the 
three  following  cases: — - 

(1)  When  notice  requiring  payment  of  the 
mortgage  money  has  been  served  on  the 
mortgagor,  or  one  of  several  mortgagors, 
and  default  has  been  made  in  payment  of 
the  mortgage  money,  or  of  part  thereof, 
for  three  months  after  such  service;  or 
when 

(2)  Some  interest  under  the  mortgage  is  in 
arrear  or  unpaid  for  two  months  after 
becoming  due;  or  when 

(3)  There  has  been  a  breach  of  some  provision 
contained  in  the  mortgage  deed  or  in  the 
Act,  and  on  the  part  of  the  mortgagor,  or 
of  some  person  concurring  in  making  the 
mortgage,  to  be  observed  or  performed, 
other  than  and  besides  a  covenant  for  pay¬ 
ment  of  the  mortgage  money  or  interest 
thereon. 

The  mortgagee  cannot  sell  the  land  apart  from 
the  timber  unless  he  is  a  mortgagee  in  posses¬ 
sion.  (p) 

The  powers  of  a  mortgagee  may  be  exercised  by 
the  original  mortgagee,  his  executors,  administrators 
and  assigns,  (q)  and  where  there  are  two  or  more 
mortgagees,  by  the  survivor  of  them,  (r) 


( p )  S.  19,  sub-s.  1  (iv.). 

(?)  S.  2  (vi.). 

(r)  S.  61,  and  see  Hind  r.  Poole,  (1855)  1  K.  &  J.  383. 


CHAPTER  XIII. 


Ecclesiastical  Persons. 

The  outstanding  features  of  the  powers  of  ecclesias¬ 
tical  persons  and  bodies  to  cut  timber  are,  perhaps, 
that  an  incumbent  of  a  benefice  is  in  much  the  same 
position  as  a  tenant  for  life,  and  that  timber  on 
ecclesiastical  lands  is  the  inheritance  of  the  church, 
and  no  ecclesiastical  bod}’  can  appropriate  it  for  its 
■own  benefit. 

Some  early  law  relating  to  the  ownership  of 
trees  in  churchyards  is  contained  in  the  Statute 
.35  Edw.  I.,  c.  2,  entitled  Statatum  ne  rector  pros- 
ternat  arbores  in  ccemiterio,  which  reads  as 
follows :  — 

Because  we  do  understand  that  controversies  do  oft- 
times  grow  between  jDarsons  of  churches  and  their 
parishioners,  touching  trees  growing  in  the  churchyard, 
both  of  them  pretending  that  they  do  belong  unto  them¬ 
selves,  we  have  thought  it  good  rather  to  decide  this 
.controversy  by  writing  rather  than  by  Statute.  Forasmuch 
as  a  churchyard  that  is  dedicated  is  the  soil  of  the  church, 

.  and  whatsoever  is  planted  belongeth  to  the  soil ;  it  must 
meeds  follow  that  those  trees  which  be  growing  in  the 
churchyard  are  to  be  reckoned  amongst  the  goods  of  the 
church,  of  which  laymen  have  no  authority  to  dispose ; 
but  as  the  Holy  Scripture  doth  testify,  the  charge  of  them 
is  committed  only  to  priests  to  be  disposed  of :  And  yet 
seeing  those  trees  be  often  planted  to  defend  the  force  of 
the  wind  from  hurting  the  church,  we  do  prohibit  the 
parsons  of  the  church  that  they  do  not  presume  to  fell 
them  down  unadvisedly,  but  when  the  chancel  of  the  church 
doth  want  necessary  reparation ;  neither  shall  they  be  con¬ 
certed  to  any  other  use,  except  the  body  of  the  church  doth 
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need  repair,  in  which  the  parsons  of  their  charity  shall 
do  well  to  relieve  the  parishioners,  with  bestowing  upon 
them  the  said  trees :  which  we  will  not  command  to  be 
done,  but  we  will  commend  to  be  done. 

Lord  Coke,  commenting  upon  the  Statute, 
writes :  — 

If  it  appear  that  the  person,  whose  right  they  are,  intends 
to  cut  them  for  other  purposes  than  the  repair  of  the 
chancel,  a  prohibition  will  be  granted  to  hinder  waste, 
and  so  likewise  to  hinder  the  cutting  down  of  such  trees 
in  the  churchyard  as  are  for  the  defence  of  the  church. 
And  if  the  trees  be  actually  cut  down  by  any  person  for 
other  use  than  is  here  specified,  it  is  thought  he  may  be 
indicted  and  fined  upon  this  Statute,  (a) 

Nevertheless,  it  would  appear  that  an  incumbent 
is  entitled  to  the  loppings  and  toppings  of  the  trees 
in  the  churchyard,  for  the  Statute  only  applies  to 
felling,  and  proceedings  under  it  must  be  by  indict¬ 
ment.  (b) 

In  Bishop  of  Winchester  x.  Wolgar,(c )  an  injunc¬ 
tion  was  granted  to  restrain  the  lessee  for  years 
from  cutting  timber,  except  for  the  purpose  of 
repairs  and  his  reasonable  botes,  although  the  lease 
set  forth  that  he  was  without  impeachment  of  waste. 

In  Acland  v.  Atwell, (cl)  a  prebendary  was  re¬ 
strained  from  committing  waste  and  cutting  down 
timber  upon  his  prebend. 

In  Strachy  v.  Francis, (e)  a  patron  endeavoured  to 
restrain  the  rector  from  committing  waste  in  cutting 
down  timber  in  the  churchyard.  Lord  Hardwicke, 
Lord  Chancellor,  pointed  out  that  a  rector  may  cut 


(a)  11  Co.  49  :  Burn's  Ecc.  Law..  Vol.  I.,  p.  347. 

(b)  Cox  v.  Ricralt,  (1757)  2  Lee  373. 

( c )  (1629)  3  Swanst.  493  in  note. 

<<()  (1630)  3  Swanst.  499  in  note. 

(e)  (1741)  2  Atk.  217. 
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down  timber  for  the  repairs  of  the  parsonage  house 
and  chancel,  but  not  for  any  common  purpose,  and 
this  he  may  be  justified  in  doing  under  the  Statute 
of  85  Edward  I.,  c.  2.  If  it  is  the  custom  of  the 
country  he  may  cut  down  underwood  for  any  pur¬ 
pose,  but  if  he  grubs  it  up  it  is  waste.  He  may  cut 
down  timber  likewise  for  repairing  any  old  pews 
that  belong  to  the  rectory,  and  he  is  also  entitled 
to  botes  for  repairing  barns  and  outhouses  belong¬ 
ing  to  the  parsonage,  and  an  injunction  was  granted 
till  the  hearing  of  the  case  to  stay  the  rector  from 
cutting  down  timber,  except  in  the  particular 
instances  before  mentioned. 

In  Hoskins  v.  Feather  stone,  (/)  an  injunction  was 
granted  to  stay  waste  by  the  widow  of  a  rector 
at  the  suit  of  the  patroness  during  vacancy. 

In  Knight  v.  Moseley, (g)  it  was  held  that  the 
Attorney-General  can  take  action  against  a  bishop 
for  selling  large  quantities  of  timber,  but  the  patron 
cannot  pray  an  account  of  the  profits  for  his  own 
benefit.  ( h ) 

In  Jefferson  v.  Bishop  of  Durham, (i)  it  was  de¬ 
cided  that  a  bishop  could  be  restrained  from  com¬ 
mitting  waste  at  the  suit  of  the  Crown,  but  that 
the  Court  of  Common  Pleas  had  no  right  to  issue  a 
writ  for  the  purpose,  and  still  less  if  requested  by 
a  person  who  had  no  interest  in  the  subject-matter. 

In  Wither  v.  Dean  and  Chapter  of  Winchester, (j) 
the  plaintiff  was  a  lessee  for  years  of  certain  lands 


(/)  (1789)  2  Br.  C.C.  552. 

(g)  (1758)  Ambler  176. 

( h )  Burn’s  Ecc.  Law,  Vol.  I.,  p.  348. 
(  O  (1797)  1  B.  &  P.  105. 

(j)  (1817)  B  Her.  42. 
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from  the  Dean  and  Chapter,  who  had  reserved  the 
trees,  subject  to  a  covenant  not  to  cut  them,  except 
for  the  purpose  of  the  repair  of  the  cathedral 
church  and  buildings.  The  plaintiff  sought  to 
restrain  the  Dean  and  Chapter  from  cutting 
certain  trees  of  an  ornamental  character,  but 
the  Dean  and  Chapter  showed  that  all  the 
trees  on  the  estate  would  be  insufficient  for  the 
repairs  of  the  cathedral.  Lord  Eldon,  before 
whom  the  case  was  brought,  refused  to  grant  an 
injunction,  and  pointed  out  that  timber  growing 
upon  lands  belonging  to  ecclesiastical  bodies  was  to 
be  preserved  as  a  fund  for  the  maintenance  of  the 
church,  and  that  Deans  and  Chapters  could  be 
restrained  from  waste  at  the  suit  of  the  Attorney- 
General,  but  not  by  an  “  uninterested  stranger, 
except  so  far  as  he  may  have  derived  any  right  or 
interest  under  his  agreement.”  He  also  pointed  out 
that  the  timber,  which  was  in  this  case  some  eighteen 
miles  from  the  cathedral,  could  be  sold  and  the 
proceeds  used  to  accprire  other  timber  suitable  for 
the  purpose. 

In  Herring  v.  Dean  and  Chapter  of  St.  Paid's,  ( k ) 
as  the  Chapter  was  not  entitled  to  fell  timber  on 
the  Deanery  lands,  except  for  the  purpose  of  repairs, 
a  lease  granted  by  them  of  certain  “  woods,  groves 
and  springs  ”  was  construed  not  to  include  the  right 
to  fell  timber,  although  it  professed  to  give  that 
right  to  the  lessee.  In  giving  judgment,  Sir  Thomas 
Plumer,  M.R.,  pointed  out  that,  as  the  property 
belonged  to  an  ecclesiastical  corporation,  it  was  clear 


(AO  (1819)  3  Swanst.  492. 
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from  the  cases  of  Jefferson  v.  The  Bishop  of  Dur¬ 
ham  (l)  and  Wither  v.  Dean  and  Chapter  of  IFin- 
chester,(m )  that  the  power  to  cut  timber  is  not 
absolute,  but  qualified,  and  that  timber  growing  on 
the  estates  is  a  fund  for  the  benefit  of  the  church. 
Such  corporations  may  fell  timber  for  repairs  and 
apply  either  the  timber  itself  or  the  produce  of  the 
sale  to  that  purpose,  but  that  is  the  extent  of  their 
power  over  the  timber;  it  is  the  inheritance  of 
their  church,  and  they  have  no  authority  to  cut 
it  down  and  divide  the  produce  among  themselves. 
No  ecclesiastical  body  possesses  the  right  to  give 
to  their  lessee  a  general  right  to  cut  down  the  timber 
for  his  own  use. 

In  The  Duke  of  Marlborough  v.  St.  John ,  ( n )  the 
rector  of  Bladon-cum-Woodstock  in  Oxfordshire 
had  cut  down  a  large  number  of  timber  trees,  more 
than  were  necessary  for  repairs,  and  on  other  occa¬ 
sions  had  cut  down  timber  when  no  repairs  were 
required,  and  sold  it.  The  Court  granted  an  in¬ 
junction  restraining  the  rector  from  felling  timber 
on  the  rectory  lands,  except  for  necessary  repairs, 
but  pointed  out  that  if  the  timber  had  been  cut 
and  sold  merely  for  the  purpose  of  providing  other 
timber  more  suitable  for  repairs,  the  Court  would 
not  have  interfered  by  injunction.  There  is  no 
principle  of  law  on  which  a  rector  can  obtain  more 
extensive  privileges  as  to  waste  than  an  ordinary 
tenant  for  life.  The  Court  would  have  no  difficulty, 


( l )  (1797)  1  Bos.  &  Pull.  I  >5 

(m)  (1817)  3  Her.  421. 

(ra)  (1852)  5  De  G.  &  S.  174. 
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on  a  proper  application,  in  directing  the  timber  to 
be  cut  and  the  produce  applied  to  the  benefit  of 
the  living. 

In  S omerby  v.  Fryer,  (o)  the  then  Vicar  of  Eltham 
caused  to  be  cut  down,  without  the  consent  of 
anyone,  the  greater  part  of  the  timber  and  other 
trees  and  underwood  growing  upon  the  garden, 
pleasure  grounds,  and  premises  belonging  to  the 
vicarage.  The  market  value  of  the  timber,  etc., 
was  about  three  hundred  pounds,  and  its  value 
when  standing,  as  an  ornament,  shelter,  and  pro¬ 
tection  to  the  garden  and  pleasure  grounds,  was 
much  more.  He  also  threatened  to  cut  down  the 
rest  of  the  timber  trees  and  underwood.  The 
timber  had  been  cut  but  not  sold.  The  owner  of 
the  next  presentation  brought  an  action  for  an 
account  of  the  timber  and  other  trees  and  under¬ 
wood  cut  down,  and  the  value  thereof,  and  of  the 
moneys  arising  from  the  sale  thereof,  and  for  an 
inj  unction  to  restrain  further  cuttings,  and  for 
damages.  It  also  appeared  that  the  vicar  had 
allowed  the  vicarage  house,  and  especially  the 
woodwork  of  it,  to  fall  into  a  very  dilapidated 
condition. 

Sir  W.  M.  James,  V.C.,  in  giving  judgment, 
said :  — 

A  vicar  or  rector  has  no  right  to  cut  timber,  except  for 
a  limited  purpose,  namely,  that  it  may  be  applied  specifi¬ 
cally  to  woodwork  repairs  which  are  about  to  be  done ;  and 
perhaps,  having  a  right  to  cut  down  timber  for  that  purpose, 
he  may  also  procure  an  equivalent  amount  of  other  timber, 
by  disposing  of  the  first  on  the  spot  where  he  cuts  it, 
and  getting  some  other  timber  at  a  more  convenient  place. 
Lord  Eldon’s  remark  in  Wither  v.  Dean  and  Chapter  of 


(o)  (1869)  L.R.  8  Eq.  417. 
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Winchester  ( p )  seems  to  go  to  this — that  it  would  be 
absurd  to  make  a  man,  who  has  cut  down  timber  on  an 
estate,  drag  that  self  same  timber  the  whole  distance  to 
the  spot — it  may  be  half-a-dozen  or  ten  miles  off — where  it 
is  wanted.  It  will  come  to  the  same  thing  whether  he  uses 
the  specific  timber  he  has  cut  upon  the  woodwork  repairs, 
or  whether  he  sells  it  and  buys  other  timber  of  equal  value 
to  be  applied  to  the  same  purpose.  But  it  is  quite  clear 
that  a  vicar  is  not  entitled  to  cut  timber  from  the  glebe 
for  the  purpose  of  forming  a  fund  to  repair  dilapidations 
which  he  ought  never  to  have  allowed  to  occur,  and  to 
relieve  his  own  estate  from  liability  for  the  amount  of 
these  dilapidations,  (q) 

A  perpetual  injunction  was  granted,  and  the 
timber  was  ordered  to  be  sold,  and  the  proceeds 
brought  into  Court ;  but  with  regard  to  the  account 
the  Vice-Chancellor  pointed  out  that  it  had  been 
laid  down  in  the  cases  of  Knight  v.  Moseley  (r)  and 
Holden  v.  Weekes  ( s )  that  a  patron  cannot  file  a 
bill  for  an  account,  though  that  doctrine  had 
always  seemed  to  him  to  be  utterly  unintelligible. 


(p)  (1817)  3  Her.  421,  426. 

(q)  (1869)  L.R.  Eq,  at  p.  422. 

(r)  (1753)  Amb.  176. 

(s)  (1860)  1  J.  &  H.  278. 


CHAPTER  XIV. 


TITHES  ON  WOODLANDS. 

Titiies  may  be  regarded  as  having  originally  been 
a  tenth  part  of  the  increase  yearly  arising  from  the 
profits  of  land,  the  stock  upon  lands,  and  from  the 
personal  industry  of  the  inhabitants,  and  payable 
for  the  maintenance  of  the  parish  priest  by  every 
one  who  had  things  titheable  unless  he  could 
show  a  special  exemption,  (a)  The  purposes  for 
which  tithes  were  to  be  used  have  been  stated  as  the 
payment  of  the  clergy,  the  upkeep  of  the  church, 
and  the  relief  of  the  poor. 

It  seems  that  it  was  established  as  early  as  the 
ninth  century  that  tithes  should  be  paid  from  the 
increase  of  corn,  grain,  hay  and  cattle;  but  other 
items  were  added  to  the  list  as  time  went  on,  and 
in  1175  a  provincial  synod  was  held,  at  which 
trees  and  wool  were  added.  A  further  synod,  held 
in  London  in  1295,  formulated  a  canon  which 
settled  a  uniform  custom  of  tithing,  by  which 
tithes  were  to  be  paid  on  the  gross  value  of 
all  crops  from  the  ground,  from  trees,  herbs  and 
hay;  and  on  the  produce  of  animals,  lambs  and 
wool.  Expenses  were  not  to  be  deducted.  Milk, 
cheese,  agistment,  pasturage,  mills,  bees,  fisheries, 
etc.,  were  also  included,  as  well  as  personal  tithes 
on  the  profits  of  workmen  and  others,  (b) 


(a)  Wood’s  Instit.  161. 

(b)  Seldeii’s  “  History  of  Tithes,”  pp.  233-236. 
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In  1344  a  further  canon  was  passed  by  a  synod 
held  under  Archbishop  Stratford,  at  which  it  was 
decided  that  the  kind  of  wood  that  was  titheable  as 
sylva  ccedua  was  wood  of  every  description,  which, 
after  the  tree  has  been  cut,  grows  from  the  root,  (c) 

This  appears  to  have  led  to  some  dispute  as  to 
whether  tithes  should  be  taken  from  trees  other 
than  underwood,  and  the  matter  was  finally  settled 
by  the  Statute  Sylva  Ccedua.  (d)  This  Statute 
exempted  from  tithe  gros  bois  or  great  trees;  that 
is,  those  timber  trees  of  twenty  or  more  years’ 
growth.  Its  effect  was  that  timber  trees  growing 
from  stools,  if  of  the  age  of  twenty  years  or  up¬ 
wards,  were  as  much  exempt  from  tithes  as  were 
timber  trees  which  grew  from  seed.  The  Statute 
did  not  affect  the  law  as  to  trees  other  than  timber 
trees,  and  it  would  seem  that  tithes  could  be  taken 
of  trees  of  any  age,  which  were  not  timber  trees, 
but  which  grew  from  stools  after  the  tree  had  been 
cut. 

The  trees  subject  to  tithe  were  therefore:  (lj 
Timber  trees,  such  as  Oak,  Ash  and  Elm,  and 
any  other  trees  locally  considered  as  timber  which 
grew  from  stools  and  which  were  of  the  age  of 
less  than  twenty  years;  and  (2)  trees  other  than 
timber  trees  which  grew  from  stools,  whatever 
their  age  might  be.  The  trees  which  were  not 
subject  to  tithe  were: — (1)  Any  trees  grown  from 
seed;  (2)  any  trees  which  would  not  grow  from 
stools  when  cut  down,  such  as  Larch  and  other 


(c)  Selden's  “History  of  Tithes”  at  p.  287- 

( d )  (1371)  45  Edw.  III.,  c.  3. 
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coniferous  trees;  and  (3)  timber  trees  growing 
from  stools  of  the  age  of  twenty  years  and  upwards. 

There  are  many  cases  upon  the  subject  which 
may  be  found  in  H.  Wood’s  Tithe  Causes,” 
Gwillim’s  “  Reports,”  and  elsewhere.  Among  them 
a  few  may  be  noticed. 

In  a  case(e)  tried  in  the  year  17  Elizabeth  it 
was  decided  that:' — • 

Hornbeams  shall  pay  tithe,  though  they  are  of  the  age 
of  forty  or  fifty  years,  as  Hazels  or  Sallows  and  the  like 
shall  do.  The  great  wood  specified  in  the  Statute(/)  is  to 
be  intended  to  be  of  wood,  which  consists  of  trees  of  value, 
as  of  Oaks  -and  Ashes  and  Elms  and  such  like,  but  not  of 
Hornbeams,  Sallows,  Hazels,  Maples  and  the  like,  which  at 
all  ages  ought  to  pay  tithes,  and  so  shall  the  branches 
which  sprout  from  them  what  age  soever  they  may  be. 

A  note  to  the  report  of  this  case  shows  that  trees, 
other  than  Oak,  Ash  and  Elm,  may  peradventure  be 
timber  and  free  from  tithe,  owing  to  the  scarcity  of 
wood  in  that  part  of  the  country,  -and  many  cases 
have  borne  this  out.  Thus,  in  the  year  14  James  I., 
it  was  held  that  tithes  shall  not  be  paid  of  Wallows 
within  a  country  where  they  are  used  as  timber,  (g  ) 
which  in  this  case  was  the  parish  of  Mottesfont 
in  Hampshire.  Beech  was  held  to  be  timber  in 
several  localities,  and  so  exempt  from  tithe  if  over 
twenty  years  old  and  growing  from  stools,  e.g.,  at 
Buriton  in  Hampshire ;  (/i)  at  Whitcomb  Magna  in 
Gloucestershire  ;(i)  at  Whipmeacl  in  Bedford¬ 
shire;^)  at  Mickleham  in  Surrey,  (fc)  and  so  forth, 
— 

(e)  Soby  v.  Molyns,  (1575)  Plowd.  470. 

O)  45  Edw.  III.,  c.  3. 

(g)  Guffly  v.  Pindar,  (1617)  Hob.  219. 

(ft)  Layfield  v.  Cowper,  (1694)  1  H.  Wood  330. 

(i)  Abbott  v.  Hicks,  (1694-6)  1  H.  Wood  319. 

O')  Bibye  v.  Huxley.  (1724)  2  H.  Wood  239  ;  2  G will.  657. 

(ft)  Walton  v.  Tryon,  (1791)  2  Gwill.  827. 
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while  the  question  of  what  was  and  was  not  timber 
by  the  custom  of  the  country  came  before  the  Courts 
in  other  connections,  and  no  doubt  applied  to  other 
cases. 

The  Statute  of  Sylva  Ccedua  (l)  caused  the  clergy 
to  lose  a  considerable  amount  of  their  tithes  of  wood 
in  those  cases  where  the  trees  were  timber  by  law  or 
custom,  by  reason  of  the  owners  not  cutting  the 
growths  from  the  stools  until  they  were  of  the  age  of 
twenty  years  and  upwards.  The  injustice  appears 
to  have  been  appreciated,  and  several  cases  were 
brought  to  endeavour  to  show  that  timber  trees  grow¬ 
ing  from  old  stools,  whatever  their  age,  were  not 
exempted  from  the  Statute.  Apparently  the  con¬ 
tention  met  with  some  success  for  a  time,(m) 
although  there  were  rulings  to  the  contrary.  Thus, 
in  a  case  tried  in  1721,  (n)  timber  trees  of  over 
twenty  years’  growth  were  held  to  be  titheable  if 
cut  and  corded  for  fuel,  but  not  otherwise;  and  no 
tithe  was  held  to  be  due  in  respect  of  the  bark 
of  such  trees  as  were  not  corded.  In  a  more  recent 
rating  case(o)  it  was  clearly  stated  that:  — 

By  the  Statute  45  Edw.  III.,  c.  3,  “  gros  bois  ”  of 
the  age  of  twenty  years,  in  respect  of  which  the  clergy  had 
claimed  tithes  under  the  name  of  Sylva  ccedua,  is  expressly 
exempted  from  tithe.  Now,  gros  bois  means  timber,  and 
by  the  common  law  includes  Oak,  Ash  and  Elm,  and  by 
the  custom  of  the  country  in  particular  places  many  other 
species  of  trees.  Every  species  of  wood  which  is  not 
timber  by  common  law  or  custom  is  titheable.  It  has  been 
said  that  Sylva  ccedua  and  underwood  are  synonymous. 


(l)  45  Edw.  III.,  c.  3. 

(m)  See  Bibye  v.  Huxley,  (1724)  Gwill.  657  ;  Chichester  v.  Sheldon,  (1823) 
3  E.  &  Y.  1102  ;  Evans  v.  Rowe,  (1825)  HcClel.  &  You.  577. 

( n )  Greenaway  v.  Kent  (Earl  of)  (1721)  1  Raynor  101. 

(o)  R.  v.  Ferrybridge,  (1823)  1  B.  &  C.  375. 
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In  Ford  v.  Backster,(p)  Lord  Ellenborough,  delivering 
the  judgment  of  the  Court,  says:  “  Sylva  ccedua  and  sub- 
bois  or  underwood  are  not,  it  should  seem  from  Statute 
45  Edw.  III.,  synonymous,  for  sub-bois  is  stated  to  be 
comprehended  in  it,  not  to  be  it  itself,  or  to  be  the  same 
thing  with  it.”  Sylva  ccedua  seems  to  comprehend,  vi 
termini,  besides  underwood,  all  such  wood  as  is  occasionally 
cut,  either  in  body,  branch  or  root,  with  the  statutable 
exception  only  of  cjros  bois  properly  so  called,  when  it  is 
of  that  age  at  which  it  is  by  the  Statute  45  Edw.  III. 
exempt  from  being  tithed ;  that  is,  of  twenty  years  and 
upwards. 

Finally  the  matter  was  set  at  rest  by  the 
elaborate  judgment  of  Lord  Cottenham  in  Lozon  v. 
Pnjse,(q)  in  which  he  clearly  showed  that  the 
clergy  were  never  entitled  to  tithe  from  timber 
trees  of  any  age  if  grown  from  seed,  and  that  the 
effect  of  the  Statute  of  Sylva  Ccedua(r )  was  to 
declare  that  timber  springing  from  stools,  if  of 
twenty  years’  growth,  was  as  much  exempt  from 
tithe  as  was  timber  of  any  age  growing  from  seed, 
it  having  then  become  yros  bois  or  great  wood 
within  the  meaning  of  the  Statute.  In  this  case  the 
defendant  had  cut  trees  which  grew  from  the  roots 
or  stools  of  trees  which  had  been  formerly  cut,  and 
refused  to  pay  tithe  on  any  timber,  whether  grown 
from  stools  or  otherwise,  of  above  twenty  years’ 
growth.  It  was  argued  that  the  Statute  Sylva 
Cceclua  ( s )  had  received  a  construction,  now  binding- 
on  all  the  Courts,  by  which  that  Statute  had  been 
held  not  to  apply  to  timber  trees  growing  from  roots 
or  stools.  Lord  Cottenham,  in  giving  judgment, 


(p)  (1815)  4  M.  &  S.  130. 
(9)  (1840)  4  Hyl.  &  Cr.  600. 

(r)  (1371)  45  Edw.  III.,  c.  3. 

(s)  Ibid. 
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pointed  out  that  the  construction  put  upon  the 
Statute  for  two  hundred  years  was  uniform,  namelv, 
that  timber  trees  growing  from  stools  of  over 
twenty  years’  growth  were  exempt  from  tithe,  and 
that  the  cases  cited  to  the  contrary  ( t )  either  dealt 
with  cases  where  the  wood  was  not  timber  by 
custom,  or  were  not  fully  reported,  or  did  not  deal 
with  the  age  of  the  trees,  or  were  thought  to  be 
governed  by  former  cases.  Particularly  he  referred 
to  Evans  v.  Rowe,  ( u )  and  pointed  out  that  the 
Court  of  Exchequer,  contrary  to  the  opinion  of  Mr. 
Baron  Graham,  decided  against  the  exemption 
claimed — Chief  Baron  Alexander  stating  in  very 
distinct  terms,  and  Mr.  Baron  Hullock  intimating, 
that  if  it  had  not  been  for  these  cases  they  should 
have  decided  in  favour  of  it.  Ble  then  con¬ 
tinued  : — - 

I  am  now  called  upon  to  consider  whether  I  am  bound 
to  follow  the  same  course.  I  say  bound,  because  with  the 
opinion  I  have  formed  of  the  original  right  under  the 
Statute  and  the  subsequent  exposition  of  the  law,  and  the 
practice  under  it  for  above  four  centuries,  nothing  but 
feeling  bound  by  the  principles  and  rules  upon  which 
Courts  of  Justice  have  thought  it  right  to  act  upon  similar 
questions  of  discretion,  could  induce  me  to  aid  in  per¬ 
petuating  what  I  believe  to  be  an  error  productive  of  the 
greatest  injury  and  injustice.  .  .  I  am  therefore  satis¬ 

fied  that  I  am  at  liberty  to  act  upon  the  opinion  of  the 
law,  which,  after  a  laborious  examination  of  all  the 
authorities,  I  have  formed,  and  that  the  decisions  are  not 


(t)  E.g.,  Turner  v.  Smith,  (1680)  1  Eag.  &  Y.  526  :  1  Gwill.  529  ;  Bibye 
v.  Huxley,  (1724)  1  Eag.  &  Y.  805;  2  Wood  237;  2  Gwill.  657;  Walbank 
v.  Hayward,  (1775)  3  Wood.  512;  3  Eag.  &  Y.  1245;  Chichester  v.  Sheldon 
(1823)  T.  &  R.  245;  3  Eag.  &  Y.  1102;  Walton  v.  Tryon,  (1751)  Amb.  130  r 
2  Eag.  &  Y.  123 ;  Ford  v.  Rackster,  (1815)  4  M.  &  S.  130;  3  Eag.  &  Y.  710;. 
Cornwall  v.  Haws,  (1666)  1  Eag.  &  Y.  450  ;  1  Lev.  189  ;  Evans  v.  Rowe, 
(1825)  McClel.  &  Y.  577. 

(t<)  (1825)  McClel.  &  Y.  577. 
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such  as  to  make  it  my  duty  to  hold,  against  the  positive 
enactments  of  45  Edw.  III.,  that  any  cjros  bois  or  timber 
trees  of  above  twenty  years’  growth  are  liable  to  tithes. 

The  rulings  as  to  tithe  do  not  affect  the  question 
as  to  the  rating  of  saleable  underwood,  as  to  which 
the  age  at  which  the  shoots  from  the  stools  are  cut 
is  immaterial,  (v)  nor  as  to  the  rules  as  between 
tenant  for  life  and  remainderman,  or  lessor  and 
lessee,  (to)  where  the  age  of  the  underwood  makes  no 
difference.  Of  course,  all  the  rules  are  now  obsolete, 
as  tithes  can  no  longer  be  taken  in  kind,  but  are 
reduced  to  a  rent-charge. 

The  Tithe  Commutation  Act,  1836,  (x)  abolished 
the  right  to  take  tithes  in  kind,  and  provided  for 
the  tithe  to  be  commuted  into  a  rent-charge,  vary¬ 
ing  with  the  price  of  produce  upon  a  septennial 
average. 

Commissioners  were  appointed  to  ascertain  the 
amount  of  the  rent-charge  which  would  rejDresent 
the  tithe  that  had  been  paid  to  each  parish  for  the 
last  seven  years,  and  to  find  what  apportionment 
thereof  should  be  paid  in  respect  of  each  field  or 
parcel  of  land  in  lieu  of  tithe  for  the  future. 

By  Section  41  of  the  Act,  where  any  lands  in  a 
parish  are  under  coppice,  the  Commissioners,  on 
notice  by  the  landowner  or  tithe  owner,  were  to 
estimate  the  value  of  the  tithes,  having  regard  to  the 
average  value  of  the  coppice  wood  of  the  same  kind 
cut  during  the  seven  years  preceding  Christmas, 
1835,  in  that  parish  or  the  neighbouring  parishes. 


( v )  See  Fitzhardinge  v.  Pritchett,  (1867)  L.It.  2  Q.B.  135. 

( w )  Bagot  t'.  Bagot,  (1863)  32  Beav.  509. 

(x)  6  &  7  Will.  IV.,  c.  71. 
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The  value  so  found  was  to  be  added  to  the  other 
tithes  of  the  parish,  which  were  ascertained  either 
by  a  voluntary  agreement  made  by  two-thirds  of 
the  landowners  and  tithe  owners,  and  confirmed  by 
the  Commissioners,  or  by  the  compulsory  award  of 
the  Commissioners,  (y) 

It  is  to  be  presumed  that  only  such  lands  from 
which  tithes  were  formerly  taken  were  made  liable 
to  tithe  rent-charge,  and  that  therefore  it  was 
restricted  to  the  lands  which  were  under  coppice  in 
1835,  and  that  other  woodlands  were  exempt. 
Forest  lands  in  the  occupation  of  the  Crown,  or 
its  lessee  or  tenant,  were  exempt,  but  not  if  granted 
by  the  Crown  in  fee.  (2)  There  are  some  cases 
where  land,  which  was  arable  or  pasture  when  the 
Tithe  Commutation  Act,  1836,  (a)  was  passed,  has 
since  been  converted  into  woodland.  Such  land  is 
liable  to  the  tithe  rent-charge  apportioned  upon  it 
by  the  Act. 


(y)  Tithe  Commutation  Act,  1836  (6  &  7  Will.  IV.,  c.  71),  ss.  17,  27, 
37,  93,  etc. 

(2)  Comin's  Case.  (1627)  Hetley  60  ;  1  E.  &  Y.  360. 

(a)  6  &  7  Will.  IV.,  c.  71. 
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OUTGOINGS  ON  WOODLANDS  OTHER 
THAN  TITHES. 


Rates  and  Taxes. 

Woodlands  contribute  to  the  Imperial  Revenue  in 
being  liable  to  Property  and  Income  Tax,  Land 
Tax,  Estate  Duty  and  Succession  Duty,  while  in 
some  cases,  where  woodlands  are  near  a  town  and 
likely  to  become  building  land,  they  may  become 
liable  to  Increment  Value  Duty  and  Undeveloped 
Land  Duty. 

Woodlands  are  also  subject  to  local  rates;  they 
are  always  liable  to  Poor  Rate  and  County 
Rate.  Also,  if  they  are  in  an  urban  district, 
they  are  liable  to  General  District  Rate;  if  in  a 
rural  district,  where  special  expenses  occur,  they  are- 
liable  to  the  rate  levied  for  that  purpose;  if  they 
are  in  a  borough  they  will  be  liable  to  Borough 
Rate;  if  they  are  in  a  rural  parish  where  lighting 
rate  is  levied,  they  will  be  liable  thereto ;  and  if 
in  a  sewers  area  under  a  Commissioner  of  Sewers 
or  an  elective  Drainage  Board,  they  will  be  liable 
to  Sewers  Rate. 

It  will  be  well  to  deal  briefly  with  the  nature  and 
incidence  of  these  various  charges  upon  woodlands. 
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Property  and  Income  Tax. 

There  appears  to  be  no  distinction  between  the 
tax  levied  on  woodland  and  that  on  other  land. 
Landlord’s  Property  Tax,  or  Schedule  A  of  the  In¬ 
come  Tax,  (c)  is  levied  at  the  rate  of  Is.  2d.  in 
the  pound  (d)  upon  the  person  in  possession,  (e)  and 
may,  if  he  is  a  tenant,  be  deducted  from  his  next 
payment  of  rent.  (/)  This  tax  is  assessed  upon  the 
gross  value,  of  the  land,  less  an  allowance  of  one- 
eighth  for  maintenance,  repairs  and  manage¬ 
ment,  (g)  with  a  further  maximum  allowance  of 
one-eighth  if  the  owner  proves  that  such  a  sum 
was  expended  in  maintenance,  repairs  and  manage¬ 
ment,  on  an  average  per  annum  for  five  years,  (h) 
The  gross  value  of  the  land,  if  outside  the  metropolis, 
can  be  ascertained  by  a  valuation  made  by  an 
assessor  appointed  by  the  Local  Commissioners  for 
Inland  Revenue,  who  are  appointed  from  the  body 
of  Land  Tax  Commissioners,  but  generally  the  gross 
.assessment  of  the  Poor  Rate  valuation  is  adopted 
for  the  purpose. 

Where  the  woodlands  form  part  of  a  farm  they 
may  be  liable  to  Tenant’s  Property  Tax,  (i)  in 
which  case  the  tax  is  assessed  on  one-third  of  the 
full  annual  value,  plus  tithe,  (j) 


(c)  Income  Tax  Act,  1853,  s.  2,  and  Sch.  A. 

( d )  Finance  Act,  1913. 

(e)  Act  of  1842,  s.  63. 

(/)  Ibid.,  s.  60 ;  Act  of  1853,  ss.  35  and  40. 

(y)  Finance  Act,  1894,  s.  35. 

(A)  Finance  (1909-10)  Act,  1910,  s.  69. 

( i  )  Schedule  B  of  the  Income  Tax. 

■U  )  Act  of  1842,  s.  63  ;  Finance  Act,  1896,  s.  26. 
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Land  Tax. 

The  Land  Tax  is  of  ancient  origin  and  dates  back 
to  Anglo-Saxon  times,  but  the  basis  of  the  present 
system  is  two  Acts  of  1797.  (fc)  It  is  assessed  upon 
all  hereditaments  in  England,  Wales  and  Berwick- 
upon-Tweed.  The  words  “  hereditaments  ”  includes 
woods.  A  certain  amount  of  Land  Tax  is  fixed  to 
be  raised  from  each  parish  or  place,  (1)  and  this 
amount  is  to  be  divided  among  the  owners  of  pro¬ 
perty  liable  to  the  tax,  in  proportion  to  the  net 
annual  or  rateable  value  of  their  respective  property 
in  the  parish,  (m)  The  assessment  is  made  on  the 
gross  value  of  the  property,  and  no  deductions  are 
allowed,  though  certain  abatements  are  made  in  the 
case  of  small  incomes,  (n)  the  gross  estimated 
rental,  as  shown  by  the  Poor  Rate  assessment,  is 
usually  adopted,  though  the  assessment,  properly 
speaking,  is  on  Schedule  A  of  the  Income  Tax.  (o) 
The  amount  assessed  may  not  be  more  than  one 
shilling  in  the  pound  nor  less  than  one  penny,  (p) 
It  is  levied  upon  the  occupier  of  the  land,  who  may 
recover  from  his  landlord  so  much  as  is  propor¬ 
tionate  to  the  rent  reserved,  (q)  The  Land  Tax  is 
redeemable  by  the  owner  of  the  land  upon  payment 
of  a  capital  sum  equal  to  thirty  times  the  amount 
reserved  upon  the  land  by  the  last  assessment,  (r) 

(k)  38  Geo.  III.,  c.  5  and  c.  60. 

(0  Ibid.,  c.  60,  s.  1. 

(m)  R.  v.  Ivychurch,  (1891)  58  J.P.  446. 

(n)  Finance  Act,  1898,  s.  12. 

(o)  Finance  Act,  1896,  s.  35. 

( p )  Ibid.,  ss.  31-32. 

(g)  38  Geo.  III.,  c.  5,  ss.  17  and  18;  R.  t'.  Mitcham,  (1783)  1  Doug.  226; 
Mansfield  v.  Relf,  (1908)  1  K.B.  71 ;  Salaman  v.  Holford,  (1909)  2  Ch.  602. 

(r)  Finance  Act,  1896,  s.  32. 
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Estate  Duty. 

The  Estate  Duty  was  first  imposed  by  the  Finance 
Act,  1894,  (s)  and  took  the  place  of  the  former 
Probate  and  Inventory  Duty,  the  Account  Duty  and 
the  Temporary  Estate  Duty.  It  is  payable  on  the 
capital  value  of  all  property  which  passes,  or  is 
deemed  to  pass,  on  death,  and  varies  in  rate  accord¬ 
ing  to  the  principal  value  of  the  estate. 

The  Finance  (1909-10)  Act,  1910,  (f)  which  so 
greatly  raised  the  rates  of  Estate  Duty  on  large 
estates,  provided,  (it)  that  where  an  estate  comprises 
land  on  which  timber,  trees  or  wood  are  growing, 
the  value  of  such  timber,  trees  or  wood  shall  be 
aggregated  with  the  other  property  passing  on  the 
death  of  the  deceased  for  the  purpose  of  determining 
the  value  of  the  estate  and  the  rate  of  Estate  Duty. 
This  rather  harsh  provision  has  now  been  greatly 
modified.  It  was  repealed  by  the  Finance  Act, 
1912,  ( v )  and  it  is  now  provided,  by  Section  9  of 
that  Act  that :  — 

Where  an  estate,  in  respect  of  which  Estate  Duty  is  pay¬ 
able  on  the  death  of  a  person  dying  on  or  after  the 
thirtieth  day  of  April,  nineteen  hundred  and  nine,  com¬ 
prises  land  on  which  timber,  trees,  wood  or  underwood  are 
growing,  the  value  of  such  timber,  trees,  wood  or  underwood 
shall  not  be  taken  into  account  in  'estimating  the  principal 
value  of  the  estate  or  the  rate  of  Estate  Duty,  and  Estate 
Duty  shall  not  be  payable  thereon,  but  shall,  at  the  rate 
due  to  the  principal  value  of  the  estate,  be  payable  on 
the  net  moneys  (if  any)  after  deducting  all  necessary  out¬ 
goings  since  the  death  of  the  deceased,  which  may  from 
time  to  time  be  received  from  the  sale  of  timber,  trees  or 


(s)  57  &  58  Viet.,  c.  30. 
(f)  10  Edw.  VII.,  c.  8. 
(w)  S.  61(5). 

( v )  2  &  8  Geo.  V.,  c.  8. 
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wood  when  felled  or  cut  during  the  period  which  may  elapse 
until  the  land,  on  the  death  of  some  other  person,  again 
becomes  liable,  or  would,  but  for  this  sub-section,  have 
become  liable,  to  Estate  Duty,  and  the  owners  or  trustees 
of  such  land  shall  account  for  and  pay  the  same  accord¬ 
ingly  as  and  when  such  moneys  are  received,  with  interest 
at  the  rate  of  3  per  cent,  per  annum  from  the  date  when 
such  moneys  are  received. 

The  deductions  for  all  necessary  outgoings  since 
the  death  of  the  deceased  have  been  stated  by  the 
Estate  Duty  Office  to  include  “  the  expenses  of  the 
sale,  felling  and  drawing  out  the  timber  and 
restoring  the  fences,  ditches,  roads  and  gates  in¬ 
jured  by  the  drawing  out  of  such  timber  ”  and 
“  the  expense  of  replanting  timber  sold  and  felled 
will  be  allowed  as  a  necessary  outgoing  to  the 
maintenance  of  a  timber  estate.”  (w) 

Succession  Duty. 

The  Succession  Duty  was  first  imposed  by  the  Suc¬ 
cession  Duty  Act,  1853,  (x)  and  is  payable  by  the 
successor  according  to  the  benefit  he  receives. 

With  regard  to  woods,  where  Succession  Duty  is 
chargeable  on  the  capital  value  of  the  succession, 
it  is  to  be  presumed  that  the  rules  applicable  to  the 
payment  of  Estate  Duty  contained  in  the  Finance 
Act,  1912,  (y)  will  apply  to  Succession  Duty  also. (z) 

The  present  rates  of  Succession  Duty,  as  laid 
down  b}r  the  Finance  (1909-10)  Act,  1910,  (a)  vary 


(w)  Quarterly  Journal  of  Forestry,  Vol.  V.,  p.  148  ;  Vol.  VI.,  p.  25. 

(x)  16  &  17  Viet.,  c.  51. 

(!/)  2  &  3  Geo.  V..  c.  8. 

(2)  Finance  Act,  1894,  s.  18  (2). 

(a)  10  Edw.  VII.,  c.  8. 


Q 
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according  to  the  relationship  of  the  successor  to  the 
deceased,  and  are  as  follows:  — 

Lineal  descendants  or  ascendants  or 

husbands  and  wives  ...  1  per  cent. 

Brothers  or  sisters  or  their  de¬ 
scendants  ...  ...  ...  5  „ 

In  other  cases,  including  gifts  to 

charities  ...  ...  ...  10  „ 

But  the  one  per  cent,  duty  shall  not  be  levied 
where  the  principal  value  of  the  property  passing 
on  the  death  of  the  deceased,  in  respect  of  which 
Estate  Duty  is  payable,  does  not  exceed  fifteen  thou¬ 
sand  pounds;  or  where  the  value  of  the  succession 
does  not  exceed  one  thousand  pounds  (or  in  the  case 
of  a  widow  or  child  under  twenty-one  years,  two 
thousand  pounds)  whatever  may  be  the  principal 
value  of  such  property.  ( b ) 

Increment  Value  Duty. 

The  Finance  (1909-10)  Act,  1910,  (c)  provides 
that  a  duty,  called  Increment  Value  Duty,  at  the 
rate  of  one  pound  for  every  complete  five  pounds, 
shall  be  charged,  levied  and  paid  upon  the  incre¬ 
ment  value  of  any  land  on  certain  occasions  after 
the  30th  April,  1909.  The  assessable  site  value  of 
the  land  has  to  be  ascertained  as  at  that  date,  and 
the  duty  is  payable  upon  the  excess  of  the  site  value 
upon  the  occasion,  above  the  original  site  value  (or 
substituted  site  value),  or  upon  the  excess  above 
the  site  value  on  the  last  preceding  occasion,  an 
allowance  of  ten  per  cent,  being  made. 


( b )  10  Edw.  VII.,  c.  8,  s.  58. 

(c)  Ibid.,  s.  1. 
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The  occasions  upon  which  the  duty  is  payable 
are  briefly:  — 

On  the  transfer  of  the  land  or  any  interest  therein, 
under  any  contract  made  after  30th  April,  1909. 

On  the  granting  of  a  lease  for  a  term  of  over 
fourteen  years  under  any  contract  made  after  30th 
April,  1909. 

On  the  passing  of  property  on  a  death  occurring 
after  30th  April,  1909. 

Where  land  is  held  by  bodies  corporate  or  un¬ 
incorporate,  in  the  year  1914  and  every  subsequent 
fifteenth  year. 

Agricultural  land,  which  includes  woodland,  (d) 
is  exempt  from  the  payment  of  this  duty  if  it  has 
no  higher  value  than  the  value  for  agricultural 
purposes,  (e)  or  where  it  is  occupied  by  the  owner 
at  the  time  when  the  duty  is  to  be  collected,  and 
for  twelve  months  previously,  provided  that  he  does 
not  own  more  than  fifty  acres  of  land,  the  total 
value  does  not  exceed  seventy-five  pounds  per  acre, 
and  that  no  dwelling  house  occupied  with  it  exceeds 
thirty  pounds  annual  value.  (/) 

Undeveloped  Land  Duty. 

Undeveloped  Land  Duty,  another  creation  of  the 
Finance  (1909-10)  Act,  1910,  (g)  is  an  annual 
charge  of  one  halfpenny  in  the  pound  upon  the 
assessable  site  value  of  the  land;  that  is,  the 


( d )  10  Edw.  VII.,  c.  8.  s.  41. 

( e )  Ibid.,  s.  7. 

(/)  Ibid.,  s.  8  (2). 

<ff)  10  Edw.  VII.,  c.  8. 
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original  site  value  until  1914,  and  then  upon  such 
new  valuation  as  may  be  made  in  that  year  and 
in  every  subsequent  fifth  year.  (1i) 

Land  is  exempt  from  the  duty  where  the  site  value 
does  not  exceed  fifty  pounds  per  acre,  (i)  In  the 
case  of  agricultural  land  (and  therefore  of  wood¬ 
land),  of  which  the  site  value  exceeds  fifty  pounds 
per  acre,  Undeveloped  Land  Duty  is  only  charged 
on  the  amount  by  which  the  site  value  of  the  land 
exceeds  the  value  of  the  land  for  agricultural  pur¬ 
poses.  (j)  And  the  duty  shall  not  be  charged  on  the 
site  value  of  any  parks,  gardens  or  open  spaces 
which  are  open  to  the  public  as  of  right.  Neither 
shall  it  be  charged  on  the  site  value  of  any  wood¬ 
lands,  parks,  gardens  or  open  spaces,  reasonable 
access  to  which  is  enjoyed  by  the  public  or  by  the 
inhabitants  of  the  locality  (including  access  regu¬ 
larly  enjoyed  by  any  of  the  naval  or  military 
forces  of  the  Crown  for  the  purpose  of  training  or 
exercise)  where,  in  the  opinion  of  the  Commissioners, 
that  access  is  of  public  benefit,  (k) 

Another  cause  of  exemption  is  where  such  land 
was  held  under  a  lease  or  agreement  current  at  30th 
April.  1909,  and  continues  to  be  so  held  and  used, 
but  if  the  lessor  has  power  to  determine  the  tenancy 
of  the  whole  or  part  the  exemption  ceases  as  soon 
as  his  right  can  be  taken  advantage  of.  ( l ) 

Agricultural  land  (and  therefore  woodland)  is 
also  exempt  where  it  is  occupied  and  cultivated  by 

( h )  10  Edw.VII.,  c.8,  s.lG. 

(i)  Ibid.,  s.  17  (1). 

O')  Ibid.,  s.  17  (2). 

(k)  Ibid.,  s.  17  C». 

(l)  Ibid.,  s.  17  (5). 


POOR  RATE. 


229 


the  owner,  and  the  total  value  of  the  land,  together 
with  any  other  land  belonging  to  the  same  owner, 
does  not  exceed  five  hundred  pounds,  (m)  or  where 
it  was  held  under  lease  or  agreement  when  the  Act 
was  passed  until  such  time  as  the  landlord  has 
power  to  determine  his  lease,  (w) 

Poor  Rate. 

The  Poor  Rate  is  levied  in  every  parish  for 
the  purposes  of  poor  relief  and  the  expenses  of 
the  rural  district  and  parish  councils.  The  basis 
of  the  Poor  Rate  is  the  Poor  Relief  Act,  1601,  (o') 
and  the  other  Acts  of  chief  importance,  which  apply 
to  the  entire  country,  are  the  Parochial  Assessment 
Act,  1836,  (p)  the  Union  Assessment  Committee  Act, 
1862,  (q)  and  the  Rating  Act,  1874.  (r)  Under  these 
Acts  the  Overseers  of  every  parish  ascertain  the  gross 
and  rateable  values  of  all  property  in  every  parish. 
On  the  valuation,  as  finally  approved,  the  Poor 
Rates  are  levied  at  an  amount  in  the  pound  suffi¬ 
cient  to  pay  the  expenses.  The  Poor  Rate  is  a  charge 
upon  the  occupier  in  respect  of  his  occupation  of 
land.  The  rates  are  made  upon  the  net  annual 
or  rateable  value;  that  is,  the  rent  at  which  the 
hereditament  might  reasonably  be  expected  to  let 
from  year  to  year,  free  of  ( i.e .  the  tenant  paying) 
all  usual  tenant’s  rates  and  taxes,  and  the  tithe 
commutation  rent-charge,  if  a iry,  and  deducting 
therefrom  the  probable  average  annual  cost  of  the 


(to)  10  Ed w.  VII.,  c.  8,  s.  18. 
in)  Ibid,,  s.  17  (5). 

( o)  43  Eliz.,  c.  2. 

( p )  6  &  7  Will.  IV.,  c.  96. 

( q )  25  &  26  Viet.,  c.  103. 
ir)  37  &  38  Viet.,  c.  54. 
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repairs,  insurance  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  command 
such  rent,  (s) 

There  are  special  rules  as  to  rating  woodlands, 
which  are  set  forth  in  the  next  chapter,  and  it  may 
be  noted  that  woodlands  are  assessed  to  the  Poor 
Rate  at  their  full  rateable  value,  and  receive  no 
allowance  under  the  Agricultural  Rates  Act, 
1896,  (t)  and  its  Continuance  Acts,  1901  and 
1905.  (m) 

County  Rate. 

The  County  Rate  is  made  by  the  County  Councils, 
not  the  Councils  of  County  Boroughs,  (v)  for  the 
purpose  of  supplementing  the  county  fund  to  meet 
the  expenses  of  the  county,  (w)  The  basis  of  the 
county  rate  is  the  “  full  and  fair  annual  value  ” 
of  the  property  rateable  to  the  poor  in  each 
parish. (tc)  The  rateable  value  of  the  Poor  Rate  is 
generally  used,  but  the  County  Council  or  the  com¬ 
mittee  thereof  can  cause  a  separate  valuation  to  be 
made,  if  they  see  fit,  of  the  whole  or  any  part  of 
any  parish.  ( y )  The  County  Rate  is  not  levied 
separately  upon  the  ratepayer,  but  is  assessed  upon 
the  various  parishes  within  the  county,  precepts  for 
the  amount  required  being  sent  to  the  guardians 
of  the  various  unions  within  the  county,  who  pay 

(s)  Parochial  Assessment  Act,  1836.  s.  1.  (This  section  does  not  apply  to 
the  Metropolis,  but  woods  are  not  common  there,  and  rateable  value  has 
a  very  similar  meaning.) 

(f)  59  &  60  Viet.,  c.  16. 

(u)  1  Edw.  VII.,  c.  13  ;  5  Edw.  VII.,  c.  8. 

( v )  Local  Government  Act,  1888  (51  &  52  Viet.,  c.  41  >,  s.  34  (3/)-. 

( w )  County  Rates  Act,  1852  (15  &  16  Viet.,  c.  81),  s.  21 ;  Local  Government 
Act,  1888,  s.  3  (1). 

Cc)  County  Rates  Act,  1852,  s.  21. 

C V )  Ibid.,  s.  9. 
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the  amount  to  the  county  treasurer  and  recover  it  by 
order  on  the  Overseers  of  the  parishes  within  each 
union.  The  Overseers  collect  it  from  the  rate¬ 
payers  as  part  of  the  Poor  Rat©.  (2) 

County  Police  Rate. 

The  County  Council  raises  the  money  it  requires 
for  the  expenses  of  the  county  police  force  by  means 
of  a  rate  called  the  County  Police  Rate,  (a)  In  all 
respects  the  method  of  obtaining  the  money  is 
similar  to  that  of  the  County  Rate,  (6)  so  need  not 
be  further  dealt  with. 

Borough  Rate. 

The  Borough  Rate  is  seldom  assessed  upon  wood¬ 
lands,  as  it  can  only  extend  over  the  area  of  the 
borough.  It  is  raised  for  the  purpose  of  supple¬ 
menting  the  borough  fund  for  defraying  the 
administrative  expenses  of  the  borough,  and  is 
levied  in  county  boroughs,  (c)  as  well  as  in 
ordinary  municipal  boroughs.  The  rules  as  to 
Borough  Rate  are  contained  in  the  Municipal  Cor¬ 
porations  Act,  1882.  (d)  Generally,  it  is  raised  by 
precepts  on  the  Overseers  of  the  various  parishes, 
who  raise  it  as  Poor  Rate;(e)  but  in  some  cases  a 
separate  rate  is  made.  (/)  The  rate  is  usually  made 
upon  the  rateable  value  of  the  Poor  Rate  assessment, 


(z)  County  Rates  Act.  1852,  s.  26  ;  (1888)  Farmer  v.  London  &  North 
Western  Railway  Co.,  20  Q.B.D.  788. 

(a)  County  Police  Act,  1840  (3  &  4  Viet.,  c.  88),  s.  3  ;  Local  Government 
Act,  1888,  s.  3  (1). 

(b)  County  Police  Act,  1840,  s.  4. 

(c)  Local  Government  Act,  1888  (51  &  52  Viet.,  c.  41),  sub-s.  34  (3),  80  (5). 

(d)  45  &  46  Viet.,  c.  50. 

(«)  Municipal  Corporations  Act,  1882,  s.  145  (1). 

(/)  Ibid.,  s.  146. 
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but  the  Borough  Council  may  cause  an  independent 
valuation  to  be  made  if  they  consider  the  Poor 
Bate  valuation  is  not  a  fair  one.  (a) 

General  District  Bate. 

In  urban  districts  a  rate  called  the  General 
District  Bate  is  levied  to  pay  the  sanitary  expenses 
of  the  district  under  the  provisions  of  the  Public 
Health  Act,  1875 .(h)  The  rate  is  made  upon  the 
full  net  annual  value  of  property  rateable  to  the 
poor;  that  is,  on  the  rateable  value  of  the  Poor 
Bate  valuation,  (i)  Considerable  exemptions  are 
given  to  agricultural  land,  tithes,  woodland,  market 
gardens,  nursery  grounds,  railways,  canals,  land 
covered  with  water;  (j)  also  to  orchards  (k)  and 
allotments,  (l)  all  such  properties  being  assessed  in 
the  proportion  of  one-fourth  only  of  their  net  annual 
value. 

Bate  for  Special  Expenses  in  Bural  Districts. 

A  rural  district  consists  of  a  number  of  parishes, 
and  each  of  these,  or  parts  thereof,  may  be  a 
separate  contributory  place.  In  such  places  special 
expenses,  e.g.,  for  sewerage,  water  supply,  etc., 
may  be  incurred,  and  these  are  raised  from  such 
contributory  place  alone,  as  special  expenses,  if  so 
declared  by  the  Local  Government  Board.  The 
Special  Expenses  Bate  is  levied  in  the  same  way  as 
Poor  Bate,  but  the  same  exemptions  apply  as  under 

(<7)  Municipal  Corporations  Act,  1882,  s.  144  (5),  (8). 

(h)  38  &  39  Viet.,  c.  55. 

( i )  Ibid.,  s.  4. 

O')  Ibid.,  s.  211. 

(k)  Public  Health  (Rating  of  Orchards)  Act,  1890  (53  &  54  Viet.,  c.  17). 

( l)  Allotments  (Rating  Exemption)  Act,  1891  (54  &  55  Viet.,  c.  33). 
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General  District  Rate,  so  that  woodlands  are  rated 
at  only  one-quarter  of  their  value,  (m)  The  Local 
Government  Board  may,  in  certain  cases,  direct  that 
such  special  expenses  shall  be  levied  as  general 
expenses  over  the  whole  district,  (n) 

Lighting  Rate. 

Some  parishes  have  adopted  the  Lighting  and 
Watching  Act,  1833,  (o)  and  in  these  cases  a 
separate  Lighting  Rate  is  made.  This  rate  is  levied 
upon  the  same  basis  as  the  Poor  Rate;  that  is,  upon 
the  rateable  value  of  the  Poor  Rate  assessment,  but 
certain  special  partial  exemptions  are  allowed. 
The  land  is  to  be  assessed  separately  from  houses, 
buildings  and  property  other  than  land,  and  the 
occupiers  of  houses,  buildings  and  property  other 
than  land  are  to  pay  a  rate  three  times  as  great  as 
that  which  is  paid  by  the  owners  and  occupiers 
of  land.  There  is  no  doubt  that  woodland  will 
receive  the  benefit  of  this  lower  rate,  as  both  a 
railway  line,(p)  and  a  canal  with  its  appur¬ 
tenances,  ( q )  have  been  held  to  be  land,  and  the 
word  “  land  ”  includes  both  tithe  and  tithe  rent- 
charge.  (r) 

Sewers  Rate. 

In  certain  low-lying  districts  adjacent  to  a  river 
or  the  sea  various  rates  may  be  levied  under  the 


(m)  See  Public  Health  Act,  1875  (38  &  39  Viet.,  c.  55),  s.s.  211,  229,  230. 

(7»)  Local  Government  Act,  1894  (56  &  57  Viet.,  c.  73),  s.  29. 

(o)  3  &  4  W ill.  IV.,  c.  90,  and  see  Local  Government  Act,  1894  (56  &  57  Viet., 
o.  73),  s.  7. 

( P )  R.  Midland  Railway  Co.,  (18751  L.R.  10  Q.B.  389. 

(?)  R.  v.  Neath,  (1871)  L.R.  6  Q.B.  707. 

(r)  Tithe  Rating  Act,  1851  (14  &  15  Viet.,  c.  50),  s.  1. 
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Bill  of  Sewers,  ( s )  or  one  of  the  many  Sewers  Com¬ 
missions  Acts,  or  under  the  Land  Drainage  Act, 
1861,  (t)  by  the  Commissioners  or  the  Board  which  is 
responsible  for  the  upkeep  of  the  embankments  or 
walls  against  the  sea  or  river,  and  for  freeing  the 
land  of  water. 

These  rates  are  restricted  to  the  particular  level  or 
area  in  the  hands  of  the  particular  Commissioners 
or  Board,  and  each  parish  or  level  can  be  dealt 
with  separately  in  proportion  to  the  benefit  it 
receives  from  the  works.  The  rate  is  levied  on 
much  the  same  principle  as  Poor  Rate,  and  the  Poor 
Rate  valuation  is  usually,  though  not  necessarily, 
adopted. 

Rates  which  are  levied  for  maintenance,  manage¬ 
ment  and  the  like,  are  called  general  rates,  and 
are  charged  upon  the  occupiers,  but  where  improve¬ 
ments  or  new  works  will  cost  over  one  thousand 
pounds  a  special  rate  is  levied  upon  owners.  ( u ) (*) 


(*)  23  Henry  VIII.,  c.  5. 

«)  24  &  25  Viet,  c.  133. 

(u)  Land  Drainage  Act,  1861,  s.  38. 
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RATING  PURPOSES. 


The  Rating  of  Woodlands. 

The  foundation  of  our  present  law  of  rating  may 
be  seen  in  the  Poor  Relief  Act,  1601,  (a)  which 
directed  the  Overseers  to  raise  money  by  the  “  taxa¬ 
tion  of  every  inhabitant,  parson,  vicar  and  other, 
and  of  every  occupier  of  lands,  houses,  tithes  impro¬ 
priate,  propriations  of  tithes,  coal  mines  and  sale¬ 
able  underwoods  in  the  parish.” 

At  the  present  time  all  woodlands  are  rateable 
under  the  Rating  Act,  1874,(6)  but  before  dealing 
with  that  Act  it  will  be  well  to  notice  the  effect 
and  meaning  of  the  words  “  saleable  underwoods  ” 
in  the  earlier  Act. 

Cases  before  the  Rating  Act,  1874. 

It  must  first  be  noted  that  “  saleable  underwoods  ” 
being  expressly  mentioned,  the  intention  would 
appear  evident  that  woodlands  of  other  classes  were 
to  be  exempt  from  rating,  and  this  view  was  taken 
in  several  cases  upon  the  subject. (c) 


(a)  43  Eliz.,  c.  2. 

( b )  37  &  38  Viet.,  c.  54. 

(c)  R.  v.  Minchinhampton,  (176:0  3  Burr.  1309  ;  Aubrey  r.  Fisher,  (1309) 
10  East  446. 
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A  perusal  of  the  cases  shows,  firstly,  that  any¬ 
thing  that  is  timber,  either  at  common  law  or  by 
the  custom  of  the  country,  is  not  saleable  underwood ; 
and  secondly,  that  no  matter  what  kind  of  trees 
they  may  be,  if  they  yield  a  succession  of  crops 
from  the  old  stools  they  are  saleable  underwood. 

In  one  of  the  earlier  cases  (d)  it  was  held  that 
Beech,  being  timber  according  to  the  custom  of 
the  country,  was  not  rateable,  and  this  was  con¬ 
firmed  by  a  later  caise.(e)  This  was  followed  by 
a  case  (/)  where  Firs  and  Larches  were  planted  with 
Oaks  for  the  purpose  of  sheltering  the  latter,  and 
were  cut  from  time  to  time  to  give  more  room  to 
the  Oaks.  It  was  held  that  these  Larches  were  not 
rateable  as  underwood  under  43  Eliz.,  c.  2,  and 
that  they  were  not  underwood  at  all.  One  of  the 
grounds  for  this  was,  that  saleable  underwood  re¬ 
quires  a  succession  of  crops  from  the  same  stools, 
which  is  impossible  in  the  case  of  Firs  and  Larches. 
This  was  well  pointed  out  in  the  judgment  of  Hol- 
royd,  J.,  (g)  as  follows:  — 

The  generai  subject  of  the  rate  in  the  Statute  is  property 
yielding  renewable  profits.  Underwoods  cut  at  stated 
periods  do  yield  a  succession  of  profits  from  time  to  time, 
though  not  annually.  This  is  clearly  not  wood  of  that 
description,  for  when  once  it  is  cut  the  root  is  destroyed, 
and  there  is  no  succession  of  profit.  In  order  to  ascertain 
whether  these  be  saleable  underwoods,  the  object  for  which 
they  were  planted,  and  the  mode  of  management,  ought 
to  be  taken  into  consideration.  .  .  . 

The  same  Judge  further  said  that  “  underwood 
signifies  coppice  as  distinguished  from  haut  bois.'' 

( d )  Rex  v.  Minchinhampton,  (1762)  3  Burr.  1309. 

(e)  Aubrey  v.  Fisher,  (1809)  10  East  446. 

(  f)  R.  t’.  Ferrybridge,  (1823)  1  B.  &  C.  375. 

(y)  Per  Holroyd,  J.,  at  p.  386. 
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The  next  case  (h)  is  not  very  helpful.  The  appel¬ 
lant  had  been  rated  for  a  wood,  consisting  chiefly 
of  Oaks  growing  from  old  stools,  the  shoots  of  which 
had  not  been  cut  for  fifty  years  until  shortly  before 
the  rate  was  made,  but  for  the  last  three  years  the' 
appellant  had  cut  the  worst  of  the  stools  and  soldi 
them.  The  Sessions  found  that  these  woods  were' 
not  saleable  underwoods,  and,  on  appeal,  the  Court 
of  Queen’s  Bench  held  that  it  was  a  question  of 
fact,  and  refused  to  disturb  the  finding.  In  the- 
course  of  the  case  one  of  the  Judges  remarked:  — 

Small  wood  never  likely  to  be  used  for  timber  may  be 
called  underwood ;  so  may  plantations  of  timber  trees  not 
intended  for  permanent  growth,  but  to  be  cut  at  stated 
intervals  for  use  as  hop  poles  or  for  other  similar 
purposes.  Here  the  poles  were  never  meant  for  growth  as. 
timber,  and  may  therefore  be  properly  called  underwood. 
Then  are  they  saleable  underwood.  A  capacity  of  being 
sold  for  profit  belongs  to  all  wood  ;  the  Statute  must  there¬ 
fore  be  taken  to  mean  underwoods  cut  down  for  sale  at 
regular  calculable  periods,  (i) 

He  came  to  the  same  conclusion,  however,  that  the 
matter  was  one  for  the  Sessions,  and  that  there- 
was  nothing  to  show  that  they  were  wrong.  Mr.. 
Justice  Coleridge  said  he  was  of  the  same  opinion,, 
though  he  had  not  arrived  at  it  without  difficulty.. 
Had  the  point  been  res  integrce  he  would  have  been 
inclined  to  say  there  was  saleable  underwood 
within  the  meaning  of  the  Statute.  Perhaps  the 
Sessions  had  formed  a  wrong  opinion  upon  the 
facts,  but  they  best  knew  the  customs  and  practice 
of  their  own  neighbourhood,  and  unless  their 
opinion  appeared  to  be  clearly  wrong,  the  Court 
should  uphold  it. 


<7f)  Reg.  v.  Narberth  North,  (1839)  9  A.  &  E.  815. 
(i)  Per  Littledale,  J.,  at  p.  818. 
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It  certainly  seems  that  the  Court  was  somewhat 
doubtful,  and  but  for  the  fact  that  the  poles  in  this 
case  were  not  cut  for  fifty  years  and  there  was  no 
evidence  when  they  might  be  cut  again,  the  case 
seems  somewhat  difficult  to  construe  when  the  next 
case  is  considered. 

The  last  case  upon  the  subject  (?)  prior  to  the 
passing  of  the  Rating  Act,  1874,  (fc)  came  before 
the  Court  in  1867,  and  in  giving  judgment  therein 
Mr.  Justice  Mellor  said:  — 

Wherever  the  woods  are  treated  so  as  to  raise  successive 
■crops  from  the  same  roots  and  stools,  whether  the  crops 
ripen  and  are  cut  at  an  interval  of  ten,  fifteen  or  even 
thirty  years,  is  immaterial.  For  the  purpose  of  rating, 
there  is  a  succession  of  profitable  crops  just  as  of  any 
■other  crops,  only  the  gathering  is  at  longer  intervals. 

.  .  .  Whether  the  woods  consist  of  Oak,  Ash  or  Elm, 

which  are  universally  timber  trees,  or  of  Beech,  which 
may  be  timber  by  custom,  or  of  Willow,  the  stools  of 
which  can  be  used  and  are  so  treated  as  to  produce  a 
succession  of  saleable  crops,  in  such  cases  the  woods  are 
saleable  underwoods.  (?) 

Another  point  that  came  up  for  decision  was 
whether  saleable  underwoods  ought  to  be  rated  in 
every  year,  or  whether  they  should  only  be  rated 
in  the  year  in  which  they  were  sold.  Lord  Ellen- 
borough,  in  giving  judgment  in  R.  v.  Mirfield, 
said : — 

We  are  of  opinion  that  it  is  not  necessary  that  any  of  the 
■profits  should  have  been  actually  reaped  or  taken  from  the 
property  during  the  period  for  which  the  rate  is  made ; 
but  that  the  property  is  at  all  times  rateable  according 
to  the  improvement  in  its  value,  or  in  the  rent  which 


(J)  Fitzhardinge  v.  Pritchett,  (1867)  L.R.  2  Q.B.  135. 
(ft)  37  &  38  Viet.,  c.  54. 

(Z)  Fitzhardinge  v.  Pritchett,  supra,  at  p.  142. 
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might  fairly  be  expected  from  it.  Instances  continually 
occur  in  which  the  occupier  is  rated,  though  he  has  derived 
no  profit  during  the  period  for  which  the  rate  is  made. 
A  new  tenant  upon  an  arable  farm  reaps  none  of  the  pro¬ 
duce  till  the  autumn  after  his  tenancy  commenced,  and 
yet  he  must  pay  up  to  that  autumn  according  to  the  rent 
or  value  of  the  estate.  He  must  pay  beforehand  for  the 
future  probable  produce.  His  farm  is  constantly  in  a 
progressive  state  towards  producing  profit,  and  he  pays 
for  that  progress.  So  underwoods  are  annually  improving 
in  value,  and  the  rates  the  occupier  pays  are  for  that 
improvement,  (m) 

THE  RATING  ACT,  1874,  AND  CASES  THEREON. 

The  present  method  of  rating  woods  and  planta¬ 
tions  is  set  forth  in  Sections  4  and  5  of  the  Rating 
Act,  1874,  (n)  as  follows:  — 

(4.)  The  gross  and  rateable  value  of  any  land  used  for 
a  plantation  or  a  wood,  or  for  the  growth  of 
saleable  underwood,  shall  be  estimated  as  follows  :  — 

(а)  If  the  land  is  used  only  for  a  plantation  or  a 
wood,  the  value  shall  be  estimated  as  if  the  land, 
instead  of  being  a  plantation  or  a  wood,  were 
let  and  occupied  in  its  natural  and  unimproved 
state. 

(б)  If  the  land  is  used  for  the  growth  of  saleable 
underwood,  the  value  shall  be  estimated  as  if 
the  land  were  let  for  that  purpose. 

(c)  If  the  land  is  used  both  for  a  plantation  or  a 
wood  and  for  the  growth  of  saleable  underwood, 
the  value  shall  be  estimated,  either  as  if  the 
land  were  used  only  for  a  plantation  or  a 
wood,  or  as  if  the  land  were  used  only  for  the 
growth  of  the  saleable  underwood  growing 
thereon,  as  the  assessment  committee  may  deter¬ 
mine. 


(m)  R.  v.  Mirfleld,  (1808)  10  East  219,  at  p.  225. 

(n)  37  &  38  Viet.,  c.  54. 
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(5.)  Where  the  rateable  value  of  any  land  used  for  a 
plantation  or  a  wood,  or  both  for  a  plantation  or 
wood  and  for  the  growth  of  saleable  underwood,  is 
increased  by  reason  of  the  same  being  estimated  in 
accordance  with  this  Act,  the  occupier  of  that  land 
under  any  lease  or  agreement  made  before  the 
commencement  of  this  Act,  may,  during  the  con¬ 
tinuance  of  the  lease  or  agreement,  deduct  from 
his  rent  any  poor  or  other  local  rate,  or  any  portion 
thereof,  which  is  paid  by  him  in  respect  of  such 
increase  of  rateable  value,  and  every  assessment 
committee,  on  the  application  of  such  occupier, 
shall  certify  in  the  valuation  list  or  otherwise 
the  fact  and  amount  of  such  increase. 

The  words  “  as  if  the  land  were  let  and  occupied 
in  its  natural  and  unimproved  state  ”  are  of  no 
little  difficulty  in  practice,  but  were  to  some  extent 
explained  by  a  statement  issued  by  the  Local 
Government  Board  to  all  the  assessment  committees 
throughout  the  kingdom  soon  after  the  Act  was 
passed,  and  by  Leaflet  LFo.  8  of  the  Board  of 
Agriculture  and  Fisheries,  which  was  first  issued 
in  1893,  and  was  revised  in  1905.  It  is  there 
pointed  out  that  land  used  for  a  plantation  or  a 
wood  should  be  assessed  as  if  it  were  divested  of 
timber  or  wood  of  any  description,  and  that  its 
value  should  be  determined  without  taking  into 
account  any  improvement  that  has  been  made,  or 
of  which  the  land  might  be  capable ;  in  other 
words,  as  if  it  were  waste  land.  The  correctness 
of  this  view  is  shown  by  a  case  upon  the  subject,  (o) 
in  which  it  was  decided  that  woodlands  were  not 
to  be  rated  upon  the  rent  that  a  hypothetical  tenant 


(o)  Westmorland  (Earl  of)  v.  Southwick  A  Oundle,  (1877)  36  L.J.  N.S. 
108  ;  S.C.  sub  nom.  R.  v.  Oundle,  41  J.P.  231. 
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would  give  for  them  after  an  expenditure  had  been 
incurred  in  grubbing  up  woods,  draining,  fencing, 
road-making,  etc.,  but  that  their  value  was  to  be 
ascertained  as  if  they  were  occupied  in  their 
natural  and  unimproved  state.  Another  case,  (p) 
since  the  Act,  decided  that  the  value  of  a  right  of 
sporting  over  land  might  properly  be  included  in 
estimating  the  rateable  value  of  a  plantation  or 
wood  as  land  in  its  natural  and  unimproved  state. 

The  Eating  of  Sporting  Eights. 

Woodlands  are  often  valued  at  a  higher  rate  on 
account  of  the  rights  of  sporting,  and  if  these  are 
not  severed  from  the  occupation  of  the  land  such 
rights  will  enhance  the  value  of  the  land.  If  they 
are  severed  the  matter  is  dealt  with  by  Section  6 
of  the  Eating  Act,  1874, (g)  which  provides:  — 

(1.)  Where  any  right  of  fowling,  or  of  shooting, 
or  of  taking  or  killing  game  or  rabbits,  or  of  fishing 
(hereinafter  referred  to  as  a  right  of  sporting)  is  severed 
from  the  occupation  of  the  land  and  is  not  let,  and  the 
owner  of  such  right  receives  rent  for  the  land,  the  said 
right  shall  not  be  separately  valued  or  rated,  but  the 
gross  and  rateable  value  of  the  land  shall  be  estimated  as 
if  the  said  right  was  not  severed ;  and  in  such  case,  if 
the  rateable  value  is  increased  by  reason  of  its  being  so 
estimated,  but  not  otherwise,  the  occupier  of  the  land  may 
(unless  he  has  specifically  contracted  to  pay  such  rate  in 
the  event  of  an  increase)  deduct  from  his  rent  such  portion 
of  any  Poor  or  other  local  rate  as  is  paid  by  him  in 
respect  of  such  increase  ;  and  every  assessment  committee, 
on  the  application  of  the  occupier,  shall  certify  in  the 
valuation  list  or  otherwise  the  fact  and  amount  of  such 
increase. 


( p )  Eyton  r.  Mold,  (18801  6  Q.B.D.  13. 

(5)  37  &  38  Viet.,  c.  54. 

It 
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(2.)  Where  any  right  of  sporting,  when  severed  from  the 
occupation  of  the  land,  is  let,  either  the  owner  or  the 
lessee  thereof,  according  as  the  persons  making  the  rate 
determine,  may  be  rated  as  the  occupier  thereof. 

(3.)  Subject  to  the  foregoing  provisions  of  this  section, 
the  owner  of  any  right  of  sporting,  when  severed  from  the 
occupation  of  the  land,  may  be  rated  as  the  occupier  thereof. 

(4.)  For  the  purposes  of  this  section  the  person 
who,  if  the  right  of  sporting  is  not  let,  is  entitled  to 
exercise  the  right,  or  who,  if  the  right  is  let,  is  entitled 
to  receive  the  rent  for  the  same,  shall  be  deemed  to  be 
the  owner  of  the  right. 

Further,  by  the  Agricultural  Rates  Order,  1896, 
which  relates  to  the  Agricultural  Rates  Act, 
1896,  (r) : — - 

Where  any  right  of  sporting  is  severed  from  the  occupa¬ 
tion  of  the  land  and  is  not  let,  and  the  assessment  com¬ 
mittee  have  certified  the  amount  by  which  the  rateable 
value  of  the  land  is  increased  by  reason  of  its  being 
estimated  as  if  the  right  of  sporting  were  not  so  severed, 
such  amount  (according  to  the  certificate  of  the  assessment 
committee)  shall  be  included  in  the  rateable  value  of  the 
buildings  and  other  hereditaments. 

That  is  to  say,  such  sporting  rights  receive  no 
abatement  from  the  rates  to  which  the  Act  applies. 


(r)  59  &  60  Viet.,  c.  16. 


CHAPTER  XVII. 


THE  RIGHTS  OF  ADJOINING  OWNERS  AS 
TO  OVERHANGING  TREES. 


Overhanging  Trees. 

It  often  happens  that  the  branches  and  roots  of 
trees  growing  upon  one  man’s  land-  will  overhang 
or  penetrate  the  land  of  another.  The  tree,  includ¬ 
ing  the  branches  and  roots  which  so  overhang  or 
penetrate,  is  undoubtedly  the  property  of  the  man 
in  whose  land  the  trunk  of  the  tree  stands,  as 
has  already  been  shown,  (a)  but  the  rights  of  the 
neighbour  must  be  considered. 

In  “Viner’s  Abridgment,”  under  the  heading 
“  Trees  and  Disputes  Between  Neighbours,”  it  is 
said : — 

If  trees  grow  in  a  hedge  and  the  fruit  falls  into  another’s 
ground,  the  owner  may  go  in  and  take  it.  If  the  houghs 
of  your  trees  grow  out  into  my  land,  I  may  cut  them 
off.  (6) 

By  reference  to  three  cases,  (c)  two  of  them 
recent,  in  which  this  question  has  been  before  the 
Courts,  it  appears  that  if  the  boughs  of  a  tree  over- 


(а)  See  Chapter  III.,  “  Ownership  of  Trees  on  Boundaries.” 

(б)  And  see  Norris  t'.  Baker,  (1616)  1  Roll.  394.  pi.  15 ;  Miller  v.  Fandrye, 
(1592)  Poph.  163. 

(e)  Lonsdale  (Earl  of)  n.  Nelson,  (1823)  2  B.  A  C.  311 ;  Lemmon  v.  Webb, 
(1894)  3  Ch.  1,  and  (1895)  A.C.  1  ;  Smith  v.  Giddy,  (1904)  2  K.B.  448. 
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hang  the  land  of  another,  or  the  roots  grow  therein, 
it  is  a  nuisance,  and  the  adjoining  owner  can  cut 
back  the  branches  and  roots  without  notice,  pro¬ 
vided  he  does  not  trespass  on  his  neighbour’s  land, 
and  it  makes  no  difference  how  long  the  boughs  or 
roots  have  been  there.  The  adjoining  owner  can 
also  bring  an  action  for  damages  and  injunction 
if  his  crops  are  damaged. 

These  cases  are  of  considerable  importance,  and 
a  short  account  of  them  may  be  of  interest. 

In  Earl  of  Lonsdale  v.  Nelson ,  (d)  it  was  said 
that : — - 

Nuisances,  by  an  act  of  commission,  are  committed  in 
defiance  of  those  whom  such  nuisances  injure,  and  the 
injured  party  may  abate  them;  but  there  is  no  decided 
case  which  sanctions  the  abatement  by  an  individual  of 
notices  by  omission,  except  that  of  cutting  the  branches  of 
trees  which  overhang  a  public  road  or  the  private  property 
of  the  person  who  cuts  them.  The  permitting  these 
branches  to  extend  so  far  beyond  the  soil  of  the  owner  of 
the  trees  is  a  most  unequivocal  act  of  negligence,  which 
distinguishes  this  case  from  most  of  the  other  cases  which 
have  occurred.  The  security  of  lives  and  property  may 
sometimes  require  so  speedy  a  remedy  as  not  to  allow 
time  to  call  on  the  person  on  whose  property  the  mischief 
has  arisen  to  remedy  it.  In  such  cases  the  individual  v'ould 
be  justified  in  abating  a  nuisance  from  omission  without 
notice,  (e) 

In  Lemmon  v.  Webb,  (/)  the  plaintiff  became 
owner  of  a  residential  property  near  Guildford  in 
1879.  He  subsequently  sold  the  adjoining  property 
to  the  defendant.  Some  large  Elm  and  Oak  trees 
of  great  age  stood  on  the  boundary  of  the  plaintiff’s 
property  and  overhung  the  defendant's  property. 


( d )  (1823)  2  B.  &  C.  302,  at  p.  311. 

( e )  Per  Best,  J.,  at  p.  311. 

(/)  (1894)  3  Ch.  1 ;  (1895)  A.C.  1. 
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The  defendant  cut  off  the  overhanging  branches 
without  giving  notice  to  the  plaintiff.  The  plaintiff 
claimed  that  the  defendant;  was  not  entitled  to  cut 
the  trees  that  had  overhung  his  land  for  over  twenty 
years,  but  was  only  entitled  to  cut  the  recent 
erowth ;  and,  further,  that  the  defendant  was  not 
entitled  to  enter  the  plaintiff's  land  for  the  purpose 
of  cutting  overhanging  branches,  or,  at  all  events, 
not  until  after  due  notice  to  the  plaintiff.  The 
plaintiff  also  claimed  an  injunction  and  damages. 
It  appeared  in  the  action  that  the  defendant  did 
not  go  upon  the  plaintiff's  land. 

It  was  held  in  the  Court  of  Chancery  that  to 
allow  the  branches  to  overhang  the  adjoining  pro¬ 
perty  was  a  nuisance  which  the  adjoining  owner 
was  entitled  to  abate,  but  only  after  giving  notice. 
The  defendant  was  ordered  to  pay  five  pounds 
damages  and  costs. 

The  defendant  appealed.  In  giving  judgment, 
Lord  Justice  Lindley  said — (g) 

The  action  was  brought  to  obtain  a  declaration  that  the 
defendant  had  no  right  to  cut  the  branches  at  all,  or,  at 
all  events,  no  right  to  cut  them  without  previous  notice 
to  the  plaintiff  and  a  request  to  him  to  cut  them,  and  a 
non-compliance  by  the  plaintiff  with  that  request.  It  was 
contended,  on  behalf  of  the  plaintiff,  that,  having  regard 
to  the  age  of  the  trees  and  of  the  projecting  branches, 
he  had  acquired  a  right  to  the  exclusive  possession  of  so 
much  of  the  space  above  the  defendant’s  soil  as  the  branches 
actually  filled,  and  that  either  under  the  Statute  of  Limita¬ 
tions  or  by  prescription  the  plaintiff  had  a  right  to  keep 
the  branches  when  they  had  grown.  It  was  contended  that 
if  a  man  erected  on  his  own  land  something  which  pro¬ 
jected  over  his  neighbour’s  land,  and  it  remained  undis- 


(0)  Atp.  11. 
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turbecl  for  a  sufficient  length  of  time,  his  neighbour  could 
not  remove  it  nor  maintain  any  action  in  respect  of  it. 
This  is  true.  But  to  plant  a  tree  on  one’s  own  land 
infringes  no  rights,  and,  if  the  tree  grows  over  the  soil  of 
another,  I  cannot  discover  that  any  action  lies  for  the 
encroachment  unless  damage  can  be  proved.  I  can  find  no 
authority  for  the  proposition  that  an  action  of  trespass 
would  lie  in  such  a  case,  and  it  is  plain  that  Lord  Ellen- 
borough  did  not  think  it  would.  (7i)  According  to  our  law, 
the  owner  of  a  tree  which  gradually  grows  over  his  neigh¬ 
bour’s  land  is  not  regarded  as  insensibly  and  by  slow 
degrees  acquiring  a  title  to  the  space  into  which  its  branches 
gradually  grow.  This  is  the  view  taken  in  “  Gale  on  Ease¬ 
ments,”  (i)  to  which  reference  will  be  made  presently. 
Considering  that  no  title  is  acquired  to  the  space  occupied 
by  new  wood,  and  that  new  wood  not  only  lengthens  but 
thickens  old  wood,  and  that  new  wood  gradually  formed 
over  old  wood  cannot  practically  be  removed  as  it  grows, 
and  considering  the  flexibility  of  branches  and  their  con¬ 
stant  motion,  it  is  plain  that  the  analogy  sought  to  be 
established  between  an  artificial  building  or  projection 
hanging  over  a  man’s  land,  and  a  branch  of  a  tree,  is  not 
sufficiently  close  to  serve  any  useful  purpose.  The  argu¬ 
ment  to  which  I  am  referring  had  the  charm  of  novelty ; 
but  it  is  quite  inconsistent  with  the  authorities  to  which 
I  will  refer  presently,  and  no  Court  can  introduce  by 
judicial  decision  a  perfectly  new  mode  of  acquiring  a  title 
to  land  or  to  a  portion  of  the  space  above  it.  The  right  of 
an  owner  of  land  to  cut  away  the  boughs  of  trees  which 
overhang  it,  although  those  trees  are  not  his,  is  too  clear 
to  be  disputed.  This  has  been  declared  to  be  the  law 
for  centuries,  (j)  and  there  is  no  trace  of  the  age  of  the 
tree  or  its  branches  being  a  material  circumstance  for 
consideration.  Nor  did  Mr.  Justice  Kekewich  intimate 
any  doubt  upon  the  law  up  to  this  point.  He,  however, 
held  that  notice  ought  to  be  given  to  the  owner  of  the  tree 
before  it  was  interfered  with ;  and  the  real  question  is 
whether  notice  is  required  by  law.  The  authorities  to 
which  I  have  referred  do  not  allude  to  the  necessity  of 


( h )  See  Pickering  v.  Rudd,  (1815)  1  Camp.  219. 

CO  6th  ed..  p.  461. 

(j)  See  II.  Bro.  Ab.  "Nusans”  28 ;  Norris  v.  Baker,  (1616)  1  Ro.  Rep.  393  : 
Pickering  v.  Rudd.  (1815)  4  Camp.  219  and  1  Starkie,  N.P.  56 ;  Crowliurst 
v.  Burial  Board  of  Amersham,  (1878)  4  Ex.  Div.  5. 
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notice.  In  Pickering  v.  Pudd,  which  was  an  action  for 
cutting  the  plaintiff’s  Virginian  creeper,  the  plea  con¬ 
tained  no  averment  of  notice,  and  the  plaintiff  did  not 
demur,  but  now  assigned  and  alleged  an  excessive  cutting. 
Lord  Ellenborough  held  that  the  only  question  was  whether 
the  defendant  had  exceeded  his  right  by  cutting  too  much. 
Again,  in  “  Chitty  on  Pleading,”  sixth  edition,  vol.  3,  a 
form  of  a  plea  justifying  the  lopping  of  overhanging 
branches  is  given,  and  there  is  no  averment  of  notice  to  the 
owner  of  the  tree.  In  the  seventh  edition,  vol.  3,  page  364, 
such  an  averment  is  introduced,  and  reference  is  made 
to  Jones  v.  Williams,  (k)  This  was  not  a  case  of 
cutting  trees,  but  it  is  the  leading  authority  on  the 
right  to  abate  nuisances  without  notice :  and  it  was  de- 
cided  that  a  person  who  suffers  from  a  nuisance  on 
another  person’s  land  can  enter  upon  that  land  and 
abate  that  nuisance  without  notice,  if  the  person  in 
possession  of  the  land  himself  created  the  nuisance,  or  in 
case  of  emergency,  but  that,  in  other  cases,  notice  to  the 
person  in  possession  and  a  request  to  him  to  abate  the 
nuisance  and  non-compliance  with  that  request  are  neces¬ 
sary  to  justify  the  entry  and  the  abatement  of  the 
nuisance  by  the  person  aggrieved  by  it.  This  is  what  the 
case  decided,  and  so  far  the  decision  only  applies  to 
what  one  man  may  do  on  another’s  land ;  it  does  not  show 
what  a  man  may  or  may  not  do  on  his  own  land.  But  in 
Jones  v.  Williams,  Baron  Parke,  who  delivered  the  judg¬ 
ment  of  the  Court,  referred  to  a  case  in  Jenkins,  260, 
and  to  Penruddock’ s  Case  (0  as  authorities  for  the  pro¬ 
position  that  an  owner  of  land  cannot,  without  notice, 
remove  the  overhanging  eaves  of  a  neighbour’s  house  erected 
by  a  former  owner  through  whom  the  neighbour  had 
acquired  title  by  feoffment.  The  reason  of  this  doctrine  is 
not  explained.  But,  assuming  it  to  be  correct  as  regards 
an  overhanging  house  or  eaves,  it  does  not  follow  that  it 
applies  to  the  overhanging  branches  of  a  tree.  The  judg¬ 
ment  of  Mr.  Justice  Best  in  Earl  of  Lonsdale  v.  Nelson(m) 
is  explicit  that  overhanging  trees  may  be  lopped  by  the 
owner  of  land  over  which  they  hang  without  notice.  .  .  . 

"What  I  have  said  respecting  the  right  to  cut  branches 


( k )  (1843)  11  M.  &  W.  176. 

(l)  (1598)  5  Coke's  Rep.  100. 
On)  (1823)  2  B.  &  C.  311. 
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is  equally  true  with  respect  to  the  right  to  cut  roots. 
The  law  on  the  subject  is,  in  my  opinion,  as  follows:  — 
The  owner  of  a  tree  has  no  right  to  prevent  a  person  law¬ 
fully  in  possession  of  land  into  or  over  which  its  roots  or 
branches  have  grown  from  cutting  away  so  much  of  them 
as  projects  into  or  over  his  land,  and  the  owner  of  the 
tree  is  not  entitled  to  notice  unless  his  land  is  entered 
in  order  to  effect  such  cutting.  However  old  the  roots  or 
branches  may  be,  they  may  be  cut  without  notice,  subject 
to  the  same  condition.  The  right  of  an  owner  or  occupier 
of  land  to  free  it  from  such  obstructions  is  not  restricted 
by  the  necessity  of  giving  notice,  so  long  as  he  confines 
himself  and  his  operations  to  his  own  land,  including  the 
space  vertically  above  and  below  its  surface.  The  defen¬ 
dant  contended  that  he  was  justified  in  cutting  the  plain¬ 
tiff’s  trees  because  they  were  in  imminent  danger  of  falling, 
but  this  is,  not  proved,  and  my  judgment  is  not  based 
on  grounds  of  urgency.  The  appeal,  therefore,  must  be 
allowed,  and  the  appellant  must  have  the  costs  of  the 
appeal,  and  judgment  must  be  entered  for  the  defendant; 
but,  having  regard  to  the  obscurity  of  the  law  as  to  notice 
and  to  the  very  unneighbourly  conduct  of  the  defendant, 
there  will  be  no  order  as  to  the  costs  of  the  action. 

Ill  Smith  v.  Giddy,  (n)  the  plaintiff  occupied  a 
fruit  garden,  and  many  trees  grew  on  the  boundary 
of  the  defendant's  land  and  overhung  the  plaintiff’s 
land,  damaging  his  fruit  trees.  The  defendant  re¬ 
fused  to  cut  off  the  branches  when  requested,  and 
the  plaintiff  brought  an  action  in  the  County  Court 
for  damages  and  an  injunction  to  restrain  defen¬ 
dant  from  allowing  his  trees  to  overhang  the  plain¬ 
tiff’s  land  so  as  to  damage  his  fruit  trees.  The 
County  Court  held  that  the  action  would  not  lie, 
as  the  plaintiff’s  remedy  was  to  cut  the  overhanging 
branches.  The  plaintiff  appealed,  and  his  appeal 
was  allowed,  though  both  Judges  concurred  in  say¬ 
ing  that  no  precedent  for  an  action  for  damages  in 


in)  (1904)  2  K.B.  448 ;  73  L.J.  K.B.  894. 
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such  a  case  was  to  be  found  in  the  reports,  but  Mr. 
Justice  Wills  found  a  comparable  case  in  Crowhurst 
v.  Amersham  Burial  Board,  ( o )  and  referred  to  the 
case  of  Ry lands  v.  Fletcher  (p)  as  being  the  generic 
type  of  a  very  large  class  of  actions  in  which  the 
cause  of  action  is  that  where  a  man  has  the  power 
of  keeping  a  thing  within  his  own  boundaries  which 
may  do  harm  to  a  neighbour,  and  he  does  not  keep 
it  so,  and  in  consequence  harm  happens  to  his  neigh¬ 
bour,  there  being  no  legal  ground  of  justification 
for  the  thing  which  does  the  harm,  the  action  will 
lie. 

An  American  case,  (q)  in  183G,  contains  an  excel¬ 
lent  judgment,  giving  a  summary  of  the  law  upon 
the  subject  at  that  date.  In  this  case  a  Pear  tree 
standing  upon  the  land  of  A  extended  some  of  its 
branches  over,  and  some  of  its  roots  into,  the  land 
of  B,  who  gathered  some  twenty  bushels  of  pears 
and  converted  them  unto  his  own  use.  The  defence, 
among  other  points,  set  up  that  A  and  B  were 
tenants  in  common  of  the  tree.  After  reviewing 
the  authorities, (r)  Bissell,  J.,  said:  — 

We  think,  therefore,  both  on  the  ground  of  principle  and 
authority,  that  the  plaintiff  and  defendant  are  not  joint 
owners  of  the  tree,  and  that  the  charge  to  the  jury  in 
the  Court  below  was  on  this  point  erroneous. 

He  also  said  :  — 

It  is  urged  that  land  comprehends  everything  in  a 
direct  line  above  it ;  and,  therefore,  where  a  tree  is  planted 
so  near  the  line  of  another’s  close  that  the  branches  over- 


Co)  (1878)  48  L.J.  Ex.  109  ;  4  Ex.  D.  5. 

(33)  (1868)  L.R.  3  H.L.  330  ;  37  L.J.  Ex.  161. 

(9)  Lyman  v.  Hale.  (1836)  11  Day  (Connecticut  Reports)  177. 

(X)  E.g.,  Holder  v.  Coates,  (1827)  M.  &  M.  112 ;  Masters  v.  Pollie,  (1620) 
2  Roll.  Rep.  141,  207  ;  Waterman  v.  Soper,  (1697)  1  Ld.  Raym.  737  ;  Millen 
r.  Fandrye,  (1626)  Poph.  163 ;  Morris  v.  Baker,  (1616)  2  Buis.  198. 
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hang  the  land,  the  adjoining  owner  may  remove  them.  And 
in  support  of  this  position  a  number  of  authorities  are 
cited.  The  general  doctrine  is  readily  admitted ;  but  it 
has  no  applicability  to  the  case  under  consideration.  The 
bill  of  exceptions  finds  that  the  defendant  gathered  the 
pears  growing  on  the  branches  which  overhung  his  land 
and  converted  them  to  his  own  use,  claiming  a  title  thereto. 
And  the  charge  to  the  jury  proceeds  cn  the  ground  that 
he  had  the  right  to  do  so.  Now,  if  these  branches  were  a 
nuisance  to  the  defendant’s  land,  he  had  clearly  a  right 
to  treat  them  as  such,  and  as  such  to  remove  them.  But 
he,  as  clearly,  had  no  right  to  convert  either  the  branches 
or  the  fruit  to  his  own  use. 

Noxious  Trees. 

The  only  cases  (s)  upon  this  subject  appear  to 
refer  to  cattle  eating  the  leaves  of  Yew  trees  and 
dying  in  consequence.  The  decisions  in  each  case 
depend  upon  well-known  principles  of  law,  and 
some  account  of  them  may  be  useful. 

In  Wilson  v.  Newberry,  (s)  the  defendant  owned 
certain  Yew  trees,  the  clippings  of  which  he  knew  to 
be  poisonous ;  these  clippings  were  placed  upon  the 
plaintiff's  land,  and  the  plaintiff’s  horses  ate  them 
and  died.  It  was  not  alleged  that  the  defendant 
clipped  the  trees  or  that  he  had  anything  to  do 
with  the  escape  of  the  Yew  clippings  on  to  his 
neighbour’s  land.  In  giving  judgment,  Mr.  Jus¬ 
tice  Mellor  said:  — 

The  case  of  Fletcher  v.  Hylands  ( t )  (which  decided  that 
the  person  who,  for  his  own  purposes,  brings  on  his  land 
and  keeps  there  anything  likely  to  do  mischief,  must  take 
care  of  it  at  his  peril,  and  is  answerable  for  the  natural 
consequences  of  its  escape)  has  no  analogy  to  this  case. 

(s)  Wilson  v.  Newberry.  (1871)  L.R.  7  Q.B.  31 ;  41  L.J.  Q.B.  31 :  Erskine 
v.  Adeane,  (1873)  L.R.  8  Ch.  756  ;  42  L.J.  Ch.  835  ;  Crowburst  v.  Amersham 
Burial  Board.  (1878)  4  Ex.  D.  5  ;  48  L.J.  Ex.  109  :  Ponting  t>.  Noakes,  (1894) 
2  Q.B.  281 ;  63  L.J.  Q.B.  549. 

(t)  (1868)  L.R.  3  H.L.  330. 
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The  foundation  of  the  doctrine  there  laid  down  is  derived 
from  an  old  case  in  Salkeld,  (u)  in  which  it  was  deter¬ 
mined  that  it  was  the  duty  of  a  man  to  keep  his  own  filth 
on  his  own  ground.  If  a  person  brings  on  his  own  land 
things  which  have  a  tendency  to  escape  and  do  mischief, 
he  must  take  care  that  they  do  not  get  on  to  his  neigh¬ 
bour’s  land.  This  is  a  very  different  proposition  from  that 
which  has  been  contended  for  on  behalf  of  the  plaintiff ; 
it  is  that  where  a  person  has  Yew  trees  growing  on  his 
land,  which  are  clipped  by  some  means,  he  must  prevent 
the  clippings  from  escaping  on  to  his  neighbour’s  land, 
and  from  being  placed  there  by  a  stranger.  I  do  not  think 
the  facts  alleged  cast  any  duty  of  this  kind  upon  the 
defendant. 

In  Erskine  v.  Adeane,  a  landlord,  let  a  farm  to 
a  tenant,  reserving  the  plantations  in  which  were 
Yew  trees.  The  tenant  suffered  loss  by  reason  of  his 
sheep  and  cattle  eating  the  Yew  and  dying.  The 
landlord  had  not  agreed  to  fence  off  the  plantation 
or  to  repair  fences.  In  giving  judgment,  Sir  G. 
Hellish,  L.J.,  said:- — - 

The  law  of  this  country  is  that  a  tenant,  when  he  takes 
a  farm,  must  look  and  judge  for  himself  what  the  state  of 
the  farm  is.  Just  as  in  the  case  of  a  purchaser  of  a 
business,  the  rule  is  caveat  emptor,  so  in  the  case  of  taking 
a  lease  of  property  the  rule  is  caveat  lessee;  he  must  take 
the  property  as  he  finds  it.  I  never  heard  that  a  landlord 
warranted  that  the  sheep  should  not  eat  his  Yew  trees. 
Yew  trees,  it  appears,  are  not  at  all  times  poisonous ;  and 
although  it  is  not  uncommon  for  them  to  grow  in  jtlan- 
tations  or  about  a  farm,  it  is  very  rare  for  any  accident 
to  happen  on  account  of  them.  In  my  opinion  the  lessee 
must  take  his  chanoe  of  such  a  damage,  or  ask  for  an 
express  warranty  if  he  thinks  there  is  reason  to  fear 
that  his  cattle  or  sheep  may  be  injured.  Throwing  the 
cuttings  in  the  way  of  the  sheep  might  be  a  different  tiling ; 
if  it  were  necessary  to  go  into  that  question,  it  might  be 
necessary  to  enquire  whether  there  was  not  contributory 
negligence  in  the  servants  of  the  tenant  in  allowing  the 
sheep  to  go  where  the  cuttings  were  thrown,  (v) 

•  («)  Tenant  v.  Goldwin,  (1705)  1  Salk.  300. 

(u)  (1873)  L.R.  8  Ch.,  at  p.  761. 
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Ill  Croichurst  v.  A metrsham  Burial  Board,  ( w ) 
the  defendants  planted  on  their  own  land,  about 
four  feet  from  the  boundary  railings,  a  Yew  tree, 
which  grew  through  and  beyond  the  railings,  and 
projected  over  the  meadow  adjoining,  which  the 
plaintiff  had  hired  for  pasture.  The  plaintiff’s 
horse  ate  a  part  of  the  Yew  tree  which  projected  over 
the  meadow,  and  died.  He  brought  an  action  to 
recover  damages,  and  succeeded  on  the  maxim,  Sic 
utere  tuo  ut  alienum  non  Icedas — so  use  your  own 
rights  that  you  do  not  hurt  those  of  another — as 
illustrated  by  the  case  of  Fletcher  v.  Rylands.(x ) 

In  Pouting  v.  Noakes,  (y)  the  circumstances  were 
very  similar,  but  the  branches  of  the  Yew  tree,  which 
extended  over  the  defendant's  fence  and  partly  over 
the  defendant’s  ditch,  did  not  extend  over  the  plain¬ 
tiff’s  land,  nor  even  up  to  his  boundary.  It  was 
held  that  the  defendant  was  not  liable  in  respect 
of  the  death  of  the  plaintiff’s  horse,  as  there  was 
no  obligation  upon  him  to  prevent  the  plaintiff’s 
horse  having  access  to  the  branches  of  the  tree, 
Mr.  Justice  Charles  remarking: — “It  was  the 
plaintiff’s  business  to  keep  his  horses  from  going 
too  near  the  tree,  and  not  the  defendant’s  duty  to 
take  any  precautions  against  them  doing  so.” (2) 


(w)  (1878)  4  Ex.  D.  5 ;  48  L.J.  Ex.  109. 
(a:)  Supra,  p.  249. 

(!/)  (1894)  2  Q.B.  281 ;  63  L.J.  Q.B.  549. 
(z)  At  p.  286. 
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TREES  AND  HIGHWAYS. 

The  ownership  of  land  which  constitutes  a  high¬ 
way  belongs  primd  facie  to  the  owners  of  the 
adjoining  land  usque  ad  medium  filum  vice.  The 
King  has  nothing  but  the  passage  for  himself  and 
his  people.  The  freehold  of  the  road  and  all  profits, 
such  as  trees,  etc.,  belong  to  the  owner  of  the 
soil,  (a) 

Where  land  is  purchased  by  a  local  authority 
for  the  purpose  of  widening  the  road  under  Section 
82  of  the  Highways  Act,  1835,(6)  the  minerals  and 
trees  do  not  pass,  but  are  expressly  saved  to  the' 
owner  by  the  words  of  that  section.  The  trees  must 
be  felled  by  the  owner  within  one  month  of  an 
order  being  made  by  the  Justices  for  widening  the- 
road,  or,  in  default,  they  are  to  be  felled  by  the 
local  authority;  but  the  owner  is  not  compelled, 
nor  is  the  local  authority  permitted,  to  fell  or  grub 
up  the  trees  in  any  other  months  than,  as  to  Oak, 
April,  May  and  June,  and  as  to  Ash,  Elm  and 
other  trees,  in  any  other  months  than  December, 
January,  February  or  March.  If  a  local  authority 
fells  the  trees,  they  must  be  laid  upon  the  acljoin- 


(а)  Kolle  Abr.,  tit.  “Chimin,”  p.  392;  1  Burr.  143,  and  see  Sutcliffe 
v.  Sowerby,  (1859)  1  L.T.  N.S.  7. 

(б)  5  &  6  Will.  IV.,  c.  50. 
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ing  land  for  the  benefit  of  the  said  owner,  and  it 
appears  that  the  local  authority  cannot  sell  them 
as  against  the  owner,  (c) 

The  rule  as  to  trees  in  urban  districts  is  different. 
By  the  Public  Health  Act,  1875,  (d)  trees  cannot 
be  removed  from  the  roads  of  urban  districts 
without  the  consent  of  the  Urban  District  Council, 
■and  compensation  for  damage  caused  thereto  is  to 
be  paid  to  the  Urban  District  Council.  And  by 
the  Public  Health  Act  Amendment  Act,  1890,  (e)  the 
Urban  District  Council  has  power  to  plant  trees  and 
erect  guards  and  fences  for  their  protection  in  the 
streets. 


Trees  Adjoining  Highways. 

By  the  old  law  nobody  was  obliged  to  cut  his 
trees  which  overhung  the  road,  but  if  they  did 
-so  overhang  to  the  inconvenience  of  passers- 
by,  it  was  said  to  be  a  public  and  common 
nuisance,  and  any  of  the  public  could  lop  the 
trees  sufficiently  to  abate  the  nuisance.  (/)  nowa¬ 
days,  the  usual  method  is  to  complain  to  the  high¬ 
way  authority,  who  exercise  their  powers  under  the 
Highways  Act,  1835,  ( g )  though  it  appears  that 
anyone  who  allows  his  trees  to  grow  over  the  high¬ 
way  so  as  to  create  a  public  nuisance  could  be 
proceeded  against  by  indictment  or  by  information 
at  the  suit  of  the  Attorney-General.  If  any 

(c)  Turner  v.  Ringwood,  (1870)  L.R.  9  Eq.  418 ;  see  also  Witham 
Navigation  Co.  v.  Padley,  (1832)  4  B.  &  Ad.  69. 

(d)  38  &  39  Viet.,  c.  55.  s.  149. 

(e)  53  &  54  Viet.,  c-  59,  s.  43. 

(.0  1  Hawk.  P.C.  212  ;  Lonsdale  (Earl  of)  v.  Nelson,  (1823)  2  B.  &  C.  311 ; 
2  Bro.  Abr..  tit.  “  Nuisances.” 

(0)  5  &  6  Will.  IV.,  c.  50. 
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individual  landowner  suffer  private  and  particular 
damage  beyond  that  caused  to  liim  as  one  of  the 
public,  he  could  proceed  by  action,  (li)  and  could, 
if  he  pleased,  make  the  Attorney-General  a  party 
to  the  case,  (i)  but  need  not  do  so.  (j) 

The  Highways  Act,  1835,  contains  numerous  pro¬ 
visions  as  to  the  matter. 

By  Section  64  it  is  enacted  that:  — 

No  tree,  bush  or  shrub  shall  hereafter  be  planted  on  any 
carriage  way  or  cartway,  or  within  the  distance  of  fifteen 
feet  from  the  centre  thereof,  but  the  same  shall  respec¬ 
tively  be  cut  down,  grubbed  up,  and  carried  away  by  the 
owner  or  occupier  of  the  land  or  soil  within  twenty-one 
days  after  notice  to  him  or  his  agent  by  the  surveyor,  on 
pain  of  forfeiting  for  every  neglect  the  sum  of  ten  shillings. 

By  Section  64  it  is  enacted  that :  — - 

If  the  surveyor  shall  think  that  any  carriage  way  or  cart¬ 
way  is  prejudiced  by  the  shade  of  any  hedges,  or  by  any 
trees  (except  those  trees  planted  for  ornament  or  for 
shelter  to  any  hop  ground,  house,  building,  or  courtyard 
of  the  owner  thereof)  growing  in  or  near  such  hedges  or 
other  fences,  and  that  the  sun  and  wind  are  excluded  from 
such  highway,  to  the  damage  thereof,  or  if  any  obstruction 
is  caused  in  any  carriageway  or  cartway  by  any  hedge  or 
tree,  it  shall  be  lawful  for  any  one  Justice  of  the  Peace, 
on  the  application  of  the  said  surveyor,  to  summon  the 
owner  of  the  land  on  which  such  hedges  or  trees  are  grow¬ 
ing  next  adjoining  to  such  carriageway  or  cartway,  to 
appear  before  the  Justices  at  a  Special  Sessions  for  the 
Highways,  to  show  cause  why  the  said  hedges  are  not  cut, 
pruned  or  plashed,  or  such  trees  not  pruned  or  lopped,  in 
such  manner  that  the  carriageway  or  cartway  shall  not  be 
prejudiced  by  the  shade  thereof,  and  that  the  sun  and  wind 
may  not  be  excluded  from  such  carriageway  or  cartway 
to  the  damage  thereof,  or  why  the  obstruction  caused  in 
such  carriageway  or  cartway  should  not  be  removed ;  and 


( h )  Winterbottom  v.  Lord  Derby,  (1867)  L.R.  2  Ex.  316. 

( i )  Attorney-General  v.  Logan,  (1891)  2  Q.B.  100. 

(j )  Cook  v.  Bath  (Mayor  of),  (1868)  L.I1.  6  Eq.  177. 
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the  question  as  to  the  cutting,  pruning  or  plashing  such 
hedges,  or  the  pruning  and  lopping  such  trees,  or  the 
removal  of  such  obstruction  as  aforesaid,  shall,  upon  proof 
of  the  service  of  such  summons,  and  whether  the  said 
owner  attend  or  not,  be  determined  at  the  discretion  of  such 
last-mentioned  Justices;  and  if  such  Justices  shall  order 
and  direct  that  such  hedges  shall  be  cut,  pruned  or  plashed, 
or  such  trees  pruned  or  lopped,  in  manner  aforesaid,  or 
such  obstruction  removed,  the  said  owner  shall  comply 
therewith  within  ten  days  after  a  copy  of  such  order  shall 
have  been  left  at  the  usual  place  of  abode  of  the  said 
owner,  or  of  his  steward  or  agent,  and  in  default  thereof 
shall  forfeit,  on  conviction,  a  sum  not  exceeding  forty 
shillings ;  and  the  said  surveyor,  if  the  order  of  the  said 
Justices  is  not  complied  with,  shall,  and  he  is  hereby 
authorised  and  required  to  cut,  prune  or  plash  such  hedges, 
and  to  prune  and  lop  such  trees  for  the  benefit  and  im¬ 
provement  of  the  highway,  and  to  remove  such  obstruction 
as  aforesaid  to  the  best  of  his  skill  and  judgment,  and 
according  to  the  true  intent  and  meaning  of  this  Act ;  and 
the  said  surveyor  shall  be  reimbursed  by  the  owner  as 
aforesaid  what  charges  and  expenses  he  shall  be  at  in  cut¬ 
ting,  pruning  and  plashing  such  hedges,  and  pruning  and 
kqoping  such  trees,  and  the  removal  of  such  obstruction, 
over  and  above  the  said  forfeiture;  and  it  shall  and  may 
be  lawful  for  the  Justices  at  a  Special  Sessions  for  the 
Highways,  upon  proof  to  them  made  upon  oath,  to  levy7 
as  well  as  the  expenses  of  cutting,  pruning  and  plashing 
such  hedges,  or  pruning  and  lopping  such  trees,  or  removal 
of  such  obstructions  as  aforesaid,  as  the  several  and  respec¬ 
tive  j^enalties  hereby  imposed,  by  distress  and  sale  of  the 
offender’s  goods  and  chattels,  in  such  manner  as  distresses 
and  sales  for  forfeitures  are  authorised  and  directed  to  be 
levied  by  virtue  of  this  Act. 

By  Section  66  :  — 

Provided  always  that  no  person  shall  be  corrqoelled,  nor 
any  surveyor  permitted,  to  cut  or  prune  any  hedge  at  any 
other  time  than  between  the  last  day  of  September  and 
the  last  day  of  March ;  and  that  no  person  shall  be 
obliged  to  fell  any  timber  trees  growing  in  hedges  at  any 
time  whatsoever,  except  where  the  highways  shall  be 
ordered  to  be  widened  or  enlarged  as  herein  mentioned, 
or  then  to  cut  down  or  grub  up  any  Oak  trees  growing  in 
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such  highway  or  in  such  hedges,  except  in  the  months 
of  April,  May  or  June,  or  any  Ash,  Elm  or  other  trees 
in  any  other  months  than  December,  January,  February  or 
March. 

The  word  “  owner  ”  in  Section  G5  means  or 
includes  the  person  in  the  actual  occupation  of  the 
land,  as  by  Section  5  of  the  same  Act  the  word 
“  owner”  shall  be  understood  to  include  occupier. 
An  order  to  lop  trees  made  by  Justices  on  a  sum¬ 
mons  served  upon  an  occupying  yearly  tenant 
of  the  land  adjoining  the  highway  is  valid  and 
sufficient.  (A;) 

Since  the  Highway  Act,  1835,(1)  was  passed, 
there  have  been  great  alterations  as  regard  the 
authorities  concerned  in  the  management  of  roads. 
To-day  the  control  of  main  roads  is  vested  in  the 
County  Council  by  the  Local  Government  Act, 
1888,  (m)  and  the  control  of  other  highways  in 
the  Urban  or  Rural  District  Council,  according  to 
their  situation  in  an  Urban  or  Rural  District,  by 
the  Local  Government  Act,  1894.  (n) 

The  power  given  to  the  surveyor  under  the  High¬ 
way  Act,  1835,  (o)  is  very  great,  but  it  depends 
to  some  extent  upon  the  order  which  is  made. 
In  one  case,(p)  an  order  was  served  upon  an  owner 
to  cut  a  hedge,  and  he  did  cut  it,  but  the  surveyor 
considered  that  he  had  not  cut  it  properly,  sum¬ 
moned  him  and  had  him  fined.  The  surveyor  then 
proceeded  to  cut  the  hedge  himself,  and  the  owner 


(/c)  Woodard  v.  Billeric-ay  Highway  Board,  (18791 11  Ch.D.  214. 

(1)  5  &  6  Will.  IV.,  c.  50. 

(m)  51  &  52  Viet.,  c.  41. 

( n )  56  &  57  Viet.,  c.  73. 

(o)  5  &  6  Will.  IV.,  c.  50,  s.  65. 

(P)  Jenney  v.  Brook,  (1841)  2  Q.B.  265. 
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appealed  to  the  Court  of  Queen's  Benda.  The  Court 
held  that  the  order  was  invalid,  as  it  did  not 
properly  specify  to  what  extent  the  hedge  should 
be  cut,  and  it  must  also  state  that  the  trees  are  not 
planted  for  ornament  or  shelter.  And,  even  if  the 
order  was  not  appealed  against,  the  surveyor  was 
not  justified  in  acting  under  it,  except  in  the 
owner's  default,  which  could  not  take  place  unless 
there  was  a  valid  order.  In  giving  judgment,  Lord 
Denman,  C.J.,  observed:  — 

The  attention  of  the  owner  ought  to  be  called  to  the 
manner  in  which  he  is  required  to  do  what  he  is  ordered. 
It  is  not  enough  to  call  upon  him  to  cause  the  hedge  to 
be  cut,  pruned  and  plashed,  when  he  may  well  be  in  doubt 
what  those  words  mean,  nor  to  direct  him  to  remove  the 
said  obstruction  complained  of  without  pointing  out  what 
the  obstruction  is,  nor  whether  it  is  specifically  limited 
to  the  exclusion  of  the  sun  and  wind. 

Tindal,  C.J.,  in  the  Exchequer  Chamber,  deliver¬ 
ing  the  judgment  of  that  Court,  expressed  a  similar 
opinion  in  dealing  with  this  part  of  the  case. 

In  another  case  the  .surveyor,  on  default 
by  the  owner  in  complying  with  an  order  on 
the  owner  to  prune  and  lop  the  trees  which 
prejudiced  the  highway  by  excluding  the  sun 
and  wind  therefrom,  appeared  to  have  done 
it  himself,  and  also  to  have  topped  them.  The 
Court  held  that  the  term  lop  meant  to  cut  off  the 
branches  laterally,  and  therefore  that  the  section 
did  not  give  any  power  or  authority  to  the  Justices 
or  the  surveyor  in  respect  of  cutting  off  the  tops,  (q) 

Trees  and  underwood  overgrowing  a  highway 
have  been  held  not  to  be  a  wilful  obstruction  within 


(ip  Unwin  r.  Hanson,  (180U  2  Q.B.  115  ;  60  L.J.  Q.B.  531. 
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Section  72  of  the  Highway  Act,  1835, (r)  so  as  to 
render  the  owner  of  the  land  whereon  the  trees 
grow  liable  to  the  penalty  therein  prescribed,  (s) 

The  Highway  Act  Amendment  Act,  1885, (f) 
which  also  relates  to  the  matter,  only  applies 
to  the  counties  of  Wiltshire,  Dorset,  Somerset, 
Devon  and  Cornwall.  This  empowers  a  high¬ 
way  authority  to  cut,  prune  or  pare  hedges,  to 
prune  and  lop  trees,  and  to  remove  obstructions, 
with  the  consent  of  the  owner  and  occupier  of  the 
premises,  if  such  authority  considers  that  the 
highway  is  prejudiced  by  the  shade  of  any  hedges 
or  by  any  trees  or  other  things  growing  in  or  near 
such  hedges  or  other  fences,  and  that  the  sun  and 
wind  are  thereby  excluded  from  the  highway,  or 
if  in  their  opinion  any  highway  is  obstructed  by  a 
hedge,  tree  or  bank  or  by  anything  growing  thereon. 

Points  of  interest  as  regards  trees  and  highways 
arise  where  trees  fall  across  roads.  Such  trees 
may  have  stood  in  private  property  and  belonged 
to  private  owners,  or  they  may  have  been  growing 
in  the  roadway  and  have  been  under  the  control 
of  the  local  authority.  The  main  questions  will  be: 
— Who  is  liable  to  remove  the  obstruction  to  the 
highway,  and  who  is  liable  for  any  damage  caused 
by  the  fall  of  the  trees,  either  to  persons  using  the 
highway  or  to  private  owners? 

The  removal  of  obstructions  placed  upon  the  high¬ 
way  is  a  matter  which  is  dealt  with  by  the  High¬ 
way  Act,  1885,  (?/)  under  which,  if  the  obstruction 

(r)  5  &  6  Will.  IV.,  c.  50. 

(s)  Walker  r.  Homer,  (1875)  15  L.J.  M.C.  34  ;  1  Q.B.D.  4. 

«)  48  &  49  Viet.,  e.  13. 

(u)  5  &  6  Will.  IV.,  c.  50.  s.  73. 
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is  not  removed  forthwith  after  notice  given  by 
the  local  authority,  such  authority  can  remove  it, 
and  recover  the  cost  of  so  doing  from  the  person 
causing  the  obstruction.  This  may  cover  the  case 
in  point,  but  probably  it  is  more  often  dealt  with 
by  the  local  bye-laws. 

With  regard  to  damage  caused  to  persons  using 
the  highway,  or  to  adjoining  owners,  the  broad 
principle  will  doubtless  be,  that  neither  the  owner 
of  the  tree,  nor  the  local  authority,  will  be  liable, 
unless  negligence  can  be  proved.  If  trees  are 
blown  down  by  a  gale,  or  destroyed  by  lightning, 
this  is  the  act  of  God,  for  which  no  man  can  be 
held  responsible:  but,  if  in  the  case  of  a  tree 
standing  in  the  roadway,  an  owner  had  called  the 
attention  of  the  local  authority  to  the  dangerous 
condition  of  the  tree,  and  the  local  authority  had 
taken  no  steps  in  the  matter,  and  if  the  tree  after¬ 
wards  blew  down  and  did  damage  to  the  com¬ 
plainant’s  property,  there  would  appear  to  be 
evidence  of  negligence,  which  would  make  the 
authority  liable.  A  knowledge  that  a  tree  is  in  a 
dangerous  state  and  likely  to  fall  would  possibly 
be  sufficient  to  prove  negligence  if  no  precautions 
were  taken  and  the  tree  fell  and  did  damage,  (u) 

Extraordinary  Traffic. 

Section  23  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878, (w)  is  as  follows:  — 

Where,  by  a  certificate  of  their  surveyors,  it  appears  to 
the  authority  which  is  liable  or  has  undertaken  to  repair 

(v)  See  Todd  r.  Flight,  (1860)  9  C.B.  N.S.  377  ;  Sandford  v.  Clarke,  (1888) 
21  Q.B.D  398. 

Or)  41  &  42  Viet.,  c.  77. 
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any  highway,  whether  a  main  road  or  not,  that,  having 
regard  to  the  average  expense  of  repairing  highways  in 
the  neighbourhood,  extraordinary  expenses  have  been  in¬ 
curred  by  such  authority  in  repairing  such  highway,  by 
reason  of  the  damage  caused  by  excessive  weight  passing 
along  the  same,  or  extraordinary  traffic  thereon,  such 
authority  may  recover  in  a  summary  manner  from  any 
person  by  whose  order  such  weight  or  traffic  has  been 
conducted,  the  amount  of  such  expenses  as  may  be  proved 
to  the  satisfaction  of  the  Court  having  cognizance  of  the 
case  to  have  been  incurred  by  such  authority  by  reason  of 
the  damage  arising  from  such  weight  or  traffic  as  afore¬ 
said.  Provided  that  any  person,  against  whom  expenses 
are  or  may  be  recoverable  under  this  section,  may  enter 
into  an  agreement  with  such  authority  as  is  mentioned 
in  this  section,  for  the  payment  to  them  of  a  composition  in 
respect  of  such  weight  or  traffic,  and  thereupon  the  persons 
so  paying  the  same  shall  not  be  subject  to  any  proceedings 
under  this  section. 

This  section  has  been  amended  in  three  respects 
by  the  Locomotives  Act,  1898,  (x)  Section  12. 
Firstly,  as  to  the  recovery  of  expenses  in  a  summary 
manner.  Expenses  are  not  now  recoverable  in  a 
summary  manner,  but  may  be  recovered,  if  not 
exceeding  two  hundred  and  fifty  pounds,  in  the 
County  Court,  and,  if  exceeding  that  sum,  in  the 
High  Court.  Secondly,  proceedings  must  be  com¬ 
menced  within  twelve  months  of  the  time  at  which 
the  damage  has  been  done,  or,  where  the  damage  is 
the  consequence  of  any  particular  building  contract 
or  work  extending  over  a  long  period,  proceedings 
shall  be  commenced  not  later  than  six  months  after 
the  completion  of  the  contract  or  work.(y)  Thirdly, 


(a)  61  &  62  Viet.,  c.  29. 

(y)  See  Norfolk  C.C.  v.  Green.  (1904)  68  J.P.  223,  where  timber  felled 
locally  was  hauled  under  various  contracts  for  two  years,  and  it  was  held 
that  this  was  not  a  particular  work  extending  over  a  long  period  within 
this  section.  Also  Bromley  R.D.C.  v.  Croydon  Corporation,  (1908)  1  K.B.  353, 
where  stone  for  road  metal  was  carted  under  two  contracts,  and  it  was 
held  that  the  local  authority  could  only  recover  expenses  incurred  within 
twelve  months  before  the  commencement  of  the  action. 
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the  words  “by  whose  order"  in  the  1878  Act  have 
been  altered  to  “by  or  in  consequence  of  whose 
order." 

The  above  sections  have  led  to  much  litigation. 
The  first  point  on  which  remark  may  be  made  is 
the  meaning  of  the  words  “  extraordinary  traffic.” 
These  words  refer  to  traffic  or  weight  which  is 
extraordinary  or  excessive,  having  regard  to  the 
ordinary  user  of  the  road;  for  instance,  to  the  use 
of  the  road  by  traction  engines,  (z) 

Traffic  arising  out  of  a  recognised  industry  which 
is  carried  on  in  a  district  has  been  held  not  to  be 
extraordinary, (a)  and  it  will  not  be  extraordinary 
even  if  it  is  greater  than  the  other  traffic  on  the 
road,  and  although  it  is  not  continuous,  (b)  On 
the  other  hand,  where  stone  quarrying  was  a 
recognised  industry  in  a  district,  but  the  traffic 
complained  of  was  along  a  road  which  was  used 
for  light  country  traffic,  and  had  not  been  adapted 
for  heavy  traffic,  a  local  authority  recovered 
damages  on  the  ground  that  stone  traffic  was  not 
the  ordinary  or  recognised  traffic  on  that  particular 
road,  (c)  This  case  illustrates  what  lias  often  been 
laid  down,  that  the  Court  in  determining  whether 
or  no  the  traffic  is  extraordinary  should  not  con- 


(n  Aveland  (Lord)  v.  Lucas.  (1880)  5  C.I’.D.  211,  351;  Savin  v.  Oswestry 
Highway  Board,  (1881)  44J.P.  760;  Tonbridge  Highway  Board  v.  Sevenoaks 
Highway  Board,  (1885)  49  J.P.  340. 

(n)  Wallington  v.  Hoskins,  (1880)  6  Q.B.D.  206  ;  Lower  Strafforth  High¬ 
way  Board  v.  Hatfield  Chase  Co.,  (1893)  57  J.P.  567- 

(b)  Raglan  Highway  Board  v.  Monmouth  Steam  Co.,  (1883)  46  J.P.  598. 
(O  Whitebread  v.  Sevenoaks  Highway  Board.  (1892)  1  Q.B.  8 :  61  t.J. 
M.C.  59. 
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sider  what  is  the  general  traffic  'of  the  district,  but 
what  is  the  general  traffic  on  the  particular  road 
in  question,  (d) 

It  has  been  further  laid  down  that  extraordinary 
traffic  is  not  confined  to  the  carriage  of  unusual 
materials,  nor  the  carriage  of  materials  for  unusual 
purposes,  but  that  it  extends  to  all  traffic  which  is 
so  exceptional  as  regards  the  ordinary  user  of  the 
road  in  respect  of  quality,  quantity  or  frequency, 
as  substantially  to  increase  the  burden  imposed 
upon  the  road  by  the  ordinary  traffic,  and  cause 
damage  or  expense  thereby,  beyond  what  is 
common.  The  sections  do  not  prohibit  extraordh 
nary  traffic,  but  throw  the  expense  of  making  good 
such  damage  as  may  be  caused  thereby  upon  those 
persons  who  have  caused  it.  (e) 

It  is  clearly  the  duty  of  the  local  authority  to 
maintain  the  roads  in  a  fit  state  to  bear  the  traffic, 
including  traction  traffic,  which  is  not  more 
unusual  than  that  which  they  ought  to  have 
expected  would  come  upon  it  :  and  where  a  road 
was  badly  cut  up  by  the  drawing  of  stones  from 
a  quarry  by  a  traction  engine,  in  addition  to  other 
traffic,  the  Court  of  King's  Bench  refused  to  grant 
an  injunction  to  restrain  the  defendant  from  so 
drawing  the  stone,  and  the  Court  of  Appeal  upheld 
the  decision.  (/) 

With  regard  to  the  haulage  of  timber,  it  has 
been  held  that  such  haulage  along  a  road  may 


(d)  See  Etherley  Grange  Coal  Co.  v.  Auckland  District  Highway  Board. 
(1894)  1  Q.B.  37 :  Norfolk  C.C.  v.  Green,  (1904)  68  J.P.  223. 

(«)  Hill  v.  Thomas,  (1893)  2  Q.B.  333 ;  62  LJ.  M.C.  161,  per  Bowen,  LJ 
(/)  Attorney-General  and  Monmouthshire  C.C.  v.  Scott,  (1904  and  1905) 
74  LJ.  K.B.  803. 
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constitute  extraordinary  traffic  within  Section  28  of 
the  Highways  and  Locomotives  (Amendment)  Act, 
1878,  (g)  notwithstanding  the  fact  that  timber 
growing,  timber  felling  and  timber  hauling  is  a 
recognised  industry  in  the  district  in  which  the 
road  is  situated.  (/?) 

A  very  similar  decision  was  given  in  a  case  tried 
a  few  years  earlier,  where  the  purchaser  of  a  large 
quantity  of  timber  damaged  the  roads,  and  it  was 
held  that  the  fact  that  timber  was  the  natural  pro¬ 
duce  of  the  land,  did  not,  under  the  circumstances, 
prevent  the  traffic  from  being  extraordinary  or  the 
expenses  from  being  extraordinary  expenses  which 
the  highway  authority  was  entitled  to  recover,  (i) 

As  to  the  recovery  of  extraordinary  expenses  in 
connection  with  extraordinary  traffic,  the  local 
authority  must  show  that  the  traffic  was,  in  fact, 
extraordinary  in  its  nature,  and  must  prove  that 
the  expenses  incurred  in  connection  therewith  were 
extraordinary,  having  regard  to  the  average  ex¬ 
pense  of  repairing  similar  highways  in  the  neigh¬ 
bourhood.  (j)  In  any  case,  no  action  can  be  brought 
until  the  expenses  alleged  to  be  extraordinary  have 
been  actually  incurred.  ( k ) 

The  words  “  by  or  in  consequence  of  whose 
order”  in  the  Locomotives  Act,  1898,(1)  have  re¬ 
moved  some  of  the  difficulties  that  surrounded 


(</)  41  &  42  Viet.,  c.  77. 

ih)  Geirionydd  R.D.C.  v.  Green,  <1909)  25  T.L.R.  282. 

(0  Norfolk  C.C.  v.  Green  and  another,  <19041  90  L.T.  451. 
O')  Billericay  R.D.C.  v.  Poplar  Union,  (1911)  2  K .B.  801. 

(k)  Little  Hulton  R.D.C.  v.  Jackson,  (1904)  68  J.P.  451. 

(l)  61  &  62  Viet.,  c.  29,  s.  12, 1  (c). 
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the  words  “  by  whose  order  ”  in  the  earlier  Act,  (m) 
and  doubtless  would  have  made  liable  many  persons 
who  successfully  defended  actions  against  them¬ 
selves,  (n)  Nevertheless,  the  additional  words  have 
by  no  means  removed  the  difficulty  of  determining, 
in  many  cases,  who  is  the  person  liable  to  pay  the 
extraordinary  expenses  of  repairing  the  roads.  Thus, 
where  a  builder  was  about  to  erect  a  house,  and 
entered  into  a  contract  with  a  brick  company  to 
supply  materials  to  be  delivered  to  the  place  where 
the  house  was  to  be  built,  but  gave  no  special  in¬ 
structions  as  to  how,  when  or  in  what  amounts  they 
were  to  be  delivered,  and  the  company,  without  his 
knowledge,  sent  them  by  a  traction  engine  and 
trucks  and  damaged  the  road,  the  builder  was  held 
not  liable,  (o)  Other  cases  not  very  dissimilar  have 
gone  the  other  way ,(p)  and  it  is  somewhat  difficult 
to  decide  in  many  cases  who  is  the  person  by  or  in 
consequence  of  whose  order  the  extraordinary  traffic 
has  been  conducted.  It  would  appear,  however, 
that  proceedings  cannot  be  taken  against  the 
executors  of  a  person  by  whose  order  the  traffic 
was  conducted.  ( q ) 


(to)  Highways  and  Locomotives  Amendment  Act,  1878  (41  &  42  Viet., 
c.  77,  s.  23). 

(re)  Epsom  U.D.C.  v.  London  C.C..  (1900)  2  Q.B.  751 ;  64  J.P.  726,  and 
see  Lapthorn  v.  Harvey,  (1885)  49  J.P.  709  ;  Colchester,  Wemyss  &  Co. 
v.  Gloucestershire  C-C.,  (1897)  66  L.J.  U.B.  290  ;  Kent  C.C.  v.  Gerard  (Lord), 
(1897)  A.C.  633  ;  61  J.P.  804  ;  Pethick  Bros.  Dorset  C.C.,  (1898)  62  .T.P.  579. 

(o)  Egham  R.D.C.  r.  Gordon,  (1902)  2  K.B.  120  ;  66  J.P.  759. 

(p)  See  Reigate  R.D.C.  e.  Sutton  District  Water  Co..  (1907)  71  J.P.  405 : 
Bromley  R.D.C.  v.  Croydon  Corporation,  (1908)  1  K.B.  353  ;  72  J.P.  17. 

(5)  Storey  v.  Sheard,  (1892)  2  Q.B.  515  ;  56  J.P.  760. 
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The  Taking  of  Land  for  Railways. 

Railways  are  often  constructed  through  estates 
where  trees  are  growing.  The  right  to  make  and  use 
the  railway  is  obtained  by  means  of  a  special  Act  of 
Parliament.  The  wording  of  such  special  Act  may 
affect  the  question  of  the  landowner's  rights  in 
various  ways,  but  if  it  is  silent  the  provisions  of 
the  Lands  Clauses  Consolidation  Acts  (a)  and  the 
Railways  Clauses  Consolidation  Acts  (6)  will  be 
incorporated. 

Under  these  Ac{s  the  landowner  can  recover  com¬ 
pensation  for  the  land  taken  from  him,  and  for  all 
damage  that  may  be  caused  by  the  severance  of  his 
lands,  and  by  the  injurious  affection  of  his  adjoin¬ 
ing  lands  by  reason  of  the  taking,  (c)  Lie  can 
also,  in  some  cases,  recover  compensation  where 
none  of  his  lands  are  taken  but  his  lands  are  injuri¬ 
ously  affected  by  the  construction  of  the  works. 
The  procedure  in  taking  the  land  and  in  making 
and  enforcing  the  claims  may  be  briefly  stated  as 

(a)  8  &  9  Viet.,  e.  18 ;  25  &  24  Viet.,  c.  106  -.  32  &  33  Viet.,  c.  18 :  45  &  46 
Viet.,  c.  15  (Commonable  Rights.  Compensation  Act,  1882) ;  58  &  59 
Viet.,  c.  11. 

( b )  8&9  Viet.,  c.  20 :  26  &  27  Viet.,  c.  92. 

(c)  Lands  Clauses  Consolidation  Act,  1845,  ss.  21  and  63. 
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follows: — After  the  company  lias  obtained  its 
Special  Act,  they  can  proceed  to  take,  by  agreement, 
such  lands  as  they  require  and  are  authorised  to 
take  for  the  purpose  of  the  undertaking,  (d) 

The  land  which  the  company  can  take  is  men¬ 
tioned  in  their  Special  Act,  and  is  shown  by 
certain  plans  and  reference  books.  In  the  case  of 
railways,  limits  of  deviation  are  usually  shown  on 
the  plans,  and  provisions  with  regard  to  both 
vertical  and  lateral  deviations  are  contained  in  the 
Railways  Clauses  Consolidation  Acts.(e) 

Unless  the  Special  Act  gives  power  to  the  com¬ 
pany  to  take  an  easement  for  tunnelling  under  or 
arching  over  land,  or  unless  some  agreement  is 
reached  upon  the  matter,  the  company  is  bound  to 
take  the  whole  of  the  land.  Under  the  Lands 
Clauses  Consolidation  Act,  1845, (/)  land  clearly 
means  not  only  the  surface  of  the  earth  but  every¬ 
thing  under  it,  as  mines  and  quarries,  and  every¬ 
thing  over  it,  such  as  water,  trees,  buildings  and 
air,  according  to  the  maxim,  Cujus  est  solum  ejus 
est  usque  ad  caelum  et  ad  inferos,  (g)  Under  the 
Railways  Clauses  Consolidation  Acts (h)  the  com¬ 
pany  shall  not  be  entitled  to  any  mines  of  coal, 
ironstone,  slate  or  other  minerals  under  any  land 
purchased  by  them,  except  only  such  parts  thereof 
as  shall  be  necessary  to  be  dug  or  carried  away  or 
used  in  the  construction  of  the  works,  unless  the 


( d )  s.o. 

(e)  8  &  9  Viet.,  c.  20.  ss.  11-15  :  26  A  27  Viet.,  e.  92,  s.  4. 

(/)  8  &  9  Viet.,  c.  18.  s.  3. 

((, i)  Sheppard’s  “  Touchstone.”  p.  90 :  2  Blaekstone,  p.  18 :  and  see 
Errington  v.  Metropolitan  District  Rly.  Co.,  (1882)  19  Ch.D.  559,  at  p.  561. 
(ft)  8  A  9  Viet.,  c.  20,  s.  77. 
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same  shall  have  been  expressly  purchased ;  and  all 
such  mines,  excepting  as  aforesaid,  shall  be  deemed 
to  be  excepted  out  of  the  conveyance  of  such  lands, 
unless  they  shall  have  been  expressly  named  therein 
and  conveyed  thereby. 

The  company  cannot  take  land  compulsorily 
until  the  whole  of  its  capital  has  been  subscribed,  (i) 
The  procedure  in  taking  lands  compulsorily  is  for 
the  company  first  to  serve  a  notice  to  treat  on  all 
persons  interested  in  such  lands,  and  by  such  notice 
to  demand  from  such  parties  the  particulars  of  their 
estate  and  interest  in  such  lands  and  of  the  claims 
made  by  them  in  respect  thereof.  The  notice  must 
state  the  particulars  of  the  lands  so  recptired,  and 
that  the  promoters  of  the  undertaking  are  willing  to 
treat  for  the  purchase  thereof,  and  as  to  the  com¬ 
pensation  to  be  made  to  all  parties  for  the  damage 
that  may  be  sustained  by  them  by  reason  of  the 
execution  of  the  works,  (j)  A  form  of  claim  is 
usually  served  with  the  notice.  The  effect  of  the 
service  of  the  notice  is  that  the  promoters  can 
compel  the  owner  to  sell,  and  that  the  owner  can 
compel  the  promoters  to  purchase.  The  interests  of 
the  owner  and  the  value  of  the  land  will  be  what 
they  were  at  the  time  of  the  service  of  the  notice.  (7c) 

On  receipt  of  the  notice  to  treat,  the  landowner  or 
other  person  interested  can  supply  particulars  of  his 
claim  and  treat  with  the  promoters  of  the  under¬ 
taking  within  twenty-one  days.  He  will  lose  no 


(0  8  &  9  Viet.,  c.  18,  s.  16. 

(j  )  Ibid.,  s.  18. 

(A)  Tyson  c.  Mayor  of  London,  (1871)  L.E.  7  C.P.  18. 
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rights  if  he  does  not  do  so,  hut  after  that  time  the 
promoters  may  proceed  to  have  the  compensation 
ascertained. 

A  landowner  will  be  well  advised  to  consult  his 
agent  or  a  surveyor,  and,  usually,  a  solicitor,  with 
regard  to  making  his  claim,  in  order  that  he  may 
obtain  a  full  and  proper  return  for  loss  of  property 
and  for  damage  to  his  remaining  lands.  The  pre¬ 
paration  of  the  claim  demands  the  greatest  care  and 
accuracy.  The  particulars  of  the  land  to  be  taken, 
as  mentioned  in  the  notice  and  on  the  plan  attached 
thereto,  if  any,  should  be  most  carefully  studied 
and  every  aspect  of  the  case  fully  considered. 

The  claim,  prepared  by  or  for  the  owner,  must 
state  the  description  of  the  property,  the  name  and 
address  of  owner,  the  name  of  the  occupier,  the 
interest  of  the  owner,  the  amount  which  he  claims 
for  the  land  taken,  and  the  amount  which  he  claims 
for  other  injury  which  he  will  be  likely  to  suffer, 
by  reason  of  severance  or  otherwise,  in  the  taking 
of  his  property. 

The  value  of  the  land  should  be  the  value  of 
small  areas  of  land  in  the  district,  and  should 
include  the  value  of  the  timber,  etc.,  growing 
thereon.  The  value  is  the  value  to  the  owner.  If 
the  land,  from  its  situation  or  otherwise,  may  pro¬ 
bably  become  valuable  for  building  or  other  pur¬ 
poses,  such  prospective  or  potential  value  should 
always  be  claimed,  and  may  be  obtained.  (1)  Ten 
per  cent,  is  usually  added  to  the  claim  for  land 
taken  in  respect  of  forced  sale. 

(1)  Keg.  v.  Brown,  (1867)  L.R.  2  Q.B.  630;  Ripley  v.  Great  Northern 
Railway  Co.,  (1875)  L.R.  10  Ch.  435. 
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The  claim,  by  reason  of  severance  or  otherwise, 
injuriously  affecting  the  adjoining  lands,  and  the 
potential  use  of  the  land,  may  be  equally  taken  into 
account.  The  claim  may  also  include  damages  for 
the  increased  difficulty  in  getting  out  the  timber, 
etc.,  the  decreased  growth  of  the  trees  by  the  use 
of  the  railway,  the  increased  danger  of  fires,  the 
decreased  value  of  the  sporting  rights,  and  other 
such  considerations.  Every  matter  of  damage 
that,  can  possibly  be  foreseen  or  anticipated  must  be 
included  in  the  claim,  for  no  subsequent  claim  can 
be  made  for  any  damage  subsequently  occurring 
which  might  have  been  foreseen,  (m) 

After  the  claim  has  been  made  there  is  no  reason 
why  an  agreement  should  not  be  reached.  It  is 
probable  that  in  the  majority  of  cases  agreement  is 
the  most  satisfactory  course,  but  if  agreement  fails 
the  dispute  is  settled  by  Justices,  arbitration  or 
jury. 

The  matter  goes  before  Justices  where  the  claim 
does  not  exceed  fifty  pounds,  or  the  claimant’s 
interest  is  not  greater  than  that  of  a  yearly 
tenant. (n)  In  this  case  costs  are  in  the  discretion 
of  the  Justices,  (o)  If  the  claim  exceeds  fifty 
pounds,  and  the  claimant’s  interest  is  greater  than 
that  of  a  yearly  tenant,  the  compensation  is  settled 
by  arbitration  or  by  a  jury  at  the  claimant’s  option. 

If  the  claimant  desires  arbitration  he  must  give 
notice  in  writing  to  that  effect  to  the  promoters 


(no  Croft  v.  London  and  North-Western  Railway  Co..  (1863  )  32  L.J. 
Q.B.  113. 

(a)  Ss.  22  and  121. 

(o)  S.  24. 
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before  they  have  issued  their  warrant  to  the  Sheriff 
to  summon  a  jury.  He  must  state  in  such  notice 
the  nature  of  his  interest  and  the  amount  of  his 
claim,  (p)  in  order  that  the  promoters  may  have  an 
opportunity  of  considering  whether  they  will  pay 
him  the  amount  he  claims  without  arbitration,  or 
whether  they  will  offer  him  a  smaller  sum.  (q) 

There  is  nothing  in  the  Act  making  it  compul¬ 
sory  on  the  promoters  to  make  an  offer  when  a 
case  goes  to  arbitration,  but  it  is  usual  for  them 
to  do  so.  If  they  do  not  do  so  they  must  pay  the 
costs,  (r)  If  they  make  an  offer  before  or  at  the 
time  of  the  appointment  of  their  arbitrator  (s)  it 
will  affect  the  question  of  costs.  If  the  sum  awarded 
is  not  greater  than  the  amount  of  the  offer,  the 
claimant  has  to  pay  his  own  costs  and  half  the 
costs  of  the  arbitration,  but  if  it  is  more  the  pro¬ 
moters  pay  all  costs,  (t)  The  promoters  can  with¬ 
draw  any  offer  and  make  another,  which  will  affect 
the  question  of  costs,  at  any  time  not  later  than  the 
appointment  of  their  arbitrator.  Any  offers  made 
subsequently  have  no  effect  upon  costs. 

If  the  owner  does  not  give  notice  of  his  desire  to 
have  his  claim  settled  by  arbitration,  or  if,  when 
the  matter  shall  have  been  referred  to  arbitration, 
the  arbitrators  or  their  umpire  shall  for  three 


Ip)  S.  23. 

(<l)  Fitzhardinge  r.  Gloucester  and  Berkeley  Canal  Co.,  (1872) 

L.R.  7  Q.B.  778,  per  Blackburn,  J.,  at  p.  781. 

<?')  Martin  v.  Leicester  Waterworks  Co..  (18.78)  3  H.  &  X.  463. 

(s)  Fitzhardinge  r.  Gloucester  and  Berkeley  Canal  Co.,  (1872) 

L.R.  7  Q.B.  776;  Gray  v.  North-Eastern  Rly.  Co.,  (1876)  1  Q.B.D.  696. 
«)  S.  34. 
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months  have  failed  to  make  their  or  his  award,  or 
if  no  final  award  shall  be  made,  the  question  of 
compensation  shall  be  settled  by  a  jury,  (u) 

The  owner  cannot  directly  cause  a  jury  to  be 
summoned,  but  he  can,  if  he  wishes,  give  the  pro¬ 
moters  notice  to  do  so ;  and,  if  they  fail  to  do  so 
within  a  reasonable  time,  the  owner  may  apply 
for  a  mandamus  to  compel  them.(r) 

It  is,  usually,  the  promoters  who  take  the  initiative, 
and  it  would  appear  that  at  any  time  subsequent 
to  the  expiry  of  the  twenty-one  days,  within  which 
the  claimant  can  supply  particulars  of  his  claim 
and  treat  with  the  promoters  of  the  undertaking, 
the  promoters  can  give  notice  to  the  other  party 
of  their  intention  to  cause  a  jury  to  be  summoned. 

This  notice  must  be  given  at  least  ten  days  before 
the  promoters  issue  their  warrant  to  the  Sheriff  to 
summon  a  jury,  and  in  such  notice  the  promoters 
shall  state  what  sum  of  money  they  are  willing  to 
give  for  the  interest  in  the  lands  sought  to  be  pur¬ 
chased  by  them,  and  for  the  damage  to  be  sustained 
by  the  execution  of  the  works,  (w) 

The  offer  contained  in  the  notice  requires  most 
careful  consideration  by  the  owner,  for  the  question 
of  the  costs  of  the  inquiry  turns  upon  it.  If  the 
matter  is  not  settled,  but  is  allowed  to  go  to  the 
jury,  and  the  verdict  is  for  an  equal  or  less  sum 
than  that  offered,  the  owner  must  pay  his  own  costs 


(«)  s.  23. 

(V)  See  Fotherby  v.  Metropolitan  Ely.  Co.,  (1866)  L.R.  2  C.P.  188 ;  Reg. 
v.  Mayor  of  London,  Ex  parte  Mathew,  (1867)  16  L.T.  673. 

(w)  S.  38. 
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and  half  the  costs  of  the  jury.  Whereas,  if  the 
verdict  is  for  more  than  the  offer,  the  promoters  pay 
all  costs.  ( x ) 

The  details  of  the  procedure  before  Justices, 
arbitrators  or  a  jury  are  set  out  in  Sections  24  to 
67  of  the  Lands  Clauses  Consolidation  Act,  1845. (t/'> 
It  is  not  necessary  to  deal  with  them  here. 

In  the  case  of  a  railway,  the  company  is  bound 
to  make  and  maintain  various  works  for  the 
accommodation  of  the  owners  and  occupiers  of 
lands  adjoining  the  railway,  and  any  differences 
as  to  the  matter  are  to  be  settled  by  two  Justices,  (z) 
A  list  of  these  works  is  as  follows:  — 

Such  and  so  many  convenient  gates,  bridges,  arches, 
culverts  and  passages  over,  under,  or  by  the  sides  of  or 
leading  to  or  from  the  railway  as  shall  be  necessary  for 
the  purpose  of  making  good  any  interruptions  caused  by 
the  railway  to  the  use  of  the  lands  through  which  the 
railway  shall  be  made ;  and  such  works  shall  be  made 
forthwith  after  the  part  of  the  railway  passing  over  such 
lands  shall  have  been  laid  out  or  formed,  or  during  the 
formation  thereof  : 

Also  sufficient  posts,  rails,  hedges,  ditches,  mounds  or 
other  fences  for  separating  the  land  taken  for  the  use  of  the 
railway  from  the  adjoining  lands  not  taken,  and  protecting 
such  lands  from  trespass,  or  the  cattle  of  the  owners 
or  occupiers  thereof  from  straying  thereout,  by  reason 
of  the  railway,  together  with  all  necessary  gates  made 
to  open  towards  such  adjoining  lands,  and  not  towards 
the  railway,  and  all  necessary  stiles ;  and  such  posts, 
rails,  and  other  fences  shall  be  made  forthwith  after  the 
taking  of  any  such  lands,  if  the  owners  thereof  shall  so 
require,  and  the  said  other  works  as  soon  as  conveniently 
may  be  : 

Also  all  necessary  arches,  tunnels,  culverts,  drains  or 
other  passages,  either  over  or  under  or  by  the  sides  of 


(a:)  S.  51. 

C u )  8  &  9  Viet.,  e.  18. 

(2)  Railways  Clauses  Consolidation  Act,  1845  (8  A  9  Viet.,  c.  20),  ss.  08-74- 
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the  railway,  of  such  dimensions  as  will  be  sufficient  at  all 
times  to  convey  the  water  as  clearly  from  the  lands  lying 
near  or  affected  by  the  railway  as  before  the  making  of  the 
railway,  or  as  nearly  so  as  may  be ;  and  such  works  shall 
be  made  from  time  to  time  as  the  railway  works  proceed  : 

Also  proper  watering  places  for  cattle  where  by  reason 
of  the  railway  the  cattle  of  any  person  occupying  any  lands 
lying  near  thereto  shall  be  deprived  of  access  to  their 
former  watering  places ;  and  such  watering  places  shall 
be  so  made  as  to  be  at  all  times  as  sufficiently  supplied  with 
water  as  theretofore,  and  as  if  the  railway  had  not  been 
made,  or  as  nearly  so  as  may  be  ;  and  the  company  shall 
make  all  necessary  watercourses  and  drains  for  the  purpose 
of  conveying  water  to  the  said  watering  places. 

Provided  always,  that  the  company  shall  not  be  required 
to  make  such  accommodation  works  in  such  a  manner  as 
would  prevent  or  obstruct  the  working  or  using  of  the 
railway,  nor  to  make  any  accommodation  works  with  respect 
to  which  the  owners  and  occupiers  of  the  lands  shall  have 
agreed  to  receive  and  shall  have  been  paid  compensation 
instead  of  the  making  them. 

The  railway  company  has  various  powers  of 
taking  land  for  temporary  purposes,  such  as  taking 
or  depositing  earth,  and  for  taking  materials  or 
forming  roads  by  the  side  of  the  railway.  In  such 
cases  they  give  three  weeks  or  ten  days’  notice  in 
writing  to  the  owners,  according  to  circumstances, 
and  the  owner  has  power  to  object  on  the  ground 
that  other  lands  ought  to  be  taken,  the  matter 
being  settled  by  Justices.  The  owner  can  compel 
the  promoters  to  purchase  the  lands  so  taken,  but 
if  he  does  not  do  so  the  company  are  bound  to  pay 
full  compensation  for  damage  done,  (a) 

Generally  speaking,  where  lands  are  purchased, 
the  company  has  no  powers  of  taking  possession 
until  the  price  has  been  ascertained  and  paid  and 
the  conveyance  executed ;  but  where  an  owner  is 


(a)  Railways  Clauses  Consolidation  Act,  1845  (8  A  9  Viet-.,  c.  20),  ss.  32-44. 
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absent  from  the  kingdom,  or  cannot  be  found,  the 
company  can  proceed  on  paying  into  the  bank  a 
sum  assessed  by  a  surveyor  appointed  by  two  Jus¬ 
tices.  When  the  owner  returns,  he  can  have  the 
ciuestion  of  the  adequacy  of  the  amount  submitted 
to  arbitration  if  he  sees  fit.  (b) 

Another  power  of  entry  before  purchase  is  where 
there  is  urgent  necessity,  or  at  any  rate  a  bond 
fide  desire  to  take  immediate  possession.  In  this 
case,  the  company  must  deposit  in  the  bank  the 
amount  of  the  claim  or  the  amount  of  the  valua¬ 
tion  of  a  surveyor  appointed  by  the  Board  of 
Trade,  and  give  a  bond  to  pay  compensation  with 
live  per  cent,  interest  from  the  time  of  entry,  (c) 
The  compensation  in  this  case,  if  disputed,  is  settled 
under  Section  68. 

The  company  also  have  power  to  enter  tempo- 
rarity  before  purchase  for  the  purpose  of  survey¬ 
ing,  levelling,  etc.,  by  giving  from  three  to  four¬ 
teen  days’  notice  to  the  owners  and  making  com¬ 
pensation  for  all  damage,  (d) 

Where  land,  not  in  a  town  or  built  upon,  is  so 
cut  through  or  divided  by  the  works  as  to  leave 
on  one  or  both  sides  thereof  a  quantity  of  land  of 
less  than  one-half  a  statute  acre,  the  owner  can 
require  the  company  to  buy  the  land,  unless  he  has 
other  land  adjoining  into  which  it  can  be  thrown. 
If  the  cost  of  connecting  the  land  with  other  land 
belonging  to  the  same  owner  would  exceed  the  value 
of  the  land,  the  company  may  insist  upon  sale.(e) 

lb)  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Viet.,  c.  18).  ss.  58-67. 

(c)  Ibid.,  s.  85. 

Id)  Ibid.,  $.84. 

(e)  Ibid.,  ss.  93  and  94. 
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Any  land  which  has  been  taken  by  the  company 
and  is  not  required  for  the  undertaking  must  be 
sold  within  the  period  mentioned  in  the  Special 
Act,  or.  if  no  period  is  so  mentioned,  within  ten 
years  after  the  time  limited  by  the  Special  Act 
for  the  completion  of  the  works.  If  such  land  is 
not  so  sold  it  will  vest  in  the  adjoining  owners  in 
proportion  to  the  extent  of  their  lands  respectively 
adjoining  the  same. 

When  the  time  for  selling  superfluous  lands 
arrives  the  promoters  must  first  offer  them  to 
the  person  from  whom  such  lands  were  origin¬ 
ally  taken.  In  the  event  of  his  refusing  to- 
purchase,  or  neglecting  for  six  weeks  to  state  his 
desire  to  do  so.  his  right  of  pre-emption  shall  cease, 
and  the  like  offer  must  be  made  to  all  the  adjoining 
owners  in  such  order  as  the  promoters  of  the  under¬ 
taking  shall  think  fit.  each  owner  having  six  weeks 
in  which  to  decide  whether  he  will  purchase.  There 
is  no  right  of  pre-emption  if  the  lands  are  situate 
in  a  town,  or  built  upon,  or  used  for  building  pur¬ 
poses. 

In  cases  of  pre-emption  the  purchase  money  must 
be  ascertained  by  agreement  or  arbitration,  and 
costs  are  in  the  discretion  of  the  arbitrator. t/) 

Many  rules  as  to  copyhold,  common  and  waste 
lands  and  lands  subject  to  mortgages,  rent-charges 
and  leases  are  contained  in  the  Lands  Clauses  Con¬ 
solidation  Act.  18I5,(p)  Sections  95  to  128. 


(/>  Lands  Clauses  Consolidation  Act,  1845  (8  A-  9  Viet.,  c.  Is),  ss.  127-132. 
(<l)  8  &  9  Viet.,  c- 18. 
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Injurious  Affection  of  Land  when  no  Land 
is  Taken. 

Where  no  land  is  taken,  but  land  belonging  to 
a  landowner  is  injuriously  affected  by  the  construc¬ 
tion  of  the  works,  he  can  claim  compensation  after 
the  company  is  in  possession  of  the  land.  The 
claim,  if  not  agreed,  is  dealt  with  by  Justices  if 
it  is  not  over  fifty  pounds;  but  if  it  exceeds  that 
sum  it  goes  before  arbitrators  or  a  jury,  and  the 
procedure  is  under  Section  G8  of  the  Lands  Clauses 
Consolidation  Act,  1845,  (h)  unless  there  is  any¬ 
thing  to  the  contrary  in  the  Special  Act. 

The  procedure  under  this  section  is  for  the  owner 
io  give  written  notice  to  the  promoters  of  his  claim, 
stating  his  interest  in  the  lands  and  the  amount 
he  claims,  and  whether  he  desires  to  have  the 
amount  settled  by  arbitration  or  b}T  a  jury.  The 
promoters  can  sign  an  agreement  to  pay  the  amount 
claimed  within  twenty-one  days;  but,  if  they  do 
not  do  so,  arbitration  will  proceed,  or  if  a  jury  is 
desired  the  promoters  must  issue  their  warrant  to 
the  Sheriff  to  summon  a  jury  within  twenty -one 
days  of  the  receipt  of  the  notice.  If  they  do  not  so 
issue  their  warrant  the  full  amount  claimed  is 
recoverable,  with  interest  at  live  per  cent.  In 
genera],  the  earlier  sections  of  the  Act  apply  and 
regulate  the  procedure,  but  the  promoters’  offer 
can  be  given  in  their  notice  of  the  time  and  place 
of  the  inquiry  before  a  jury.(i) 


(h)  8  &  9  Viet.,  c.  18. 

(i )  Hayward  i>.  Metropolitan  Rly.  Co.,  (1864)  33  L.J.  Q.B.  73. 
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It  would  probably  seldom  occur  that  an  owner  of 
woodlands  could  substantiate  a  claim  for  injurious 
affection  of  his  land  under  Section  68,  if  none  of 
his  lands  were  taken.  In  order  to  do  so,  he  must  show 
that  the  damage  or  loss  resulted  from  an  act  made 
lawful  by  the  statutory  powers  of  the  promoters,  (/> 
and  that  such  damage  has  been  caused  by  the  con¬ 
struction  of  the  works  and  not  by  their  subsequent 
user.  ( k )  He  must  also  show  that  but  for  the 
statutory  powers  an  action  would  have  lain  in 
respect  of  the  damage.  ( l )  Particularly,  he  must 
prove  that  the  damage  has  been  caused  by  a 
physical  interference  with  some  right,  public  or 
private,  such  as  a  right  of  way,  of  which  he  or 
the  occupiers  are  by  law  entitled  to  make  use  in 
connection  with  such  property,  and  which  gives  an 
additional  market  value  to  such  property  apart 
from  the  uses  to  which  any  particular  owner  or 
occupier  might  put  it.(m) 

For  instance,  an  owner  could  not  claim  for  loss 
of  water  running  in  undefined  underground  chan¬ 
nels  and  consequent  death  of  trees,  for  there  is 
no  property  in  such  water,  and  no  action  can  be 
successfully  brought  for  the  loss  of  it.  Nor  could 
he  claim  for  risk  of  tire  and  the  like,  for  that 
is  caused  by  the  subsequent  user  of  the  works. 

As  regards  damage  to  sporting  rights,  there  are 
cases  where  compensation  was  held  recoverable,  as 


O')  Caledonian  Ely.  Co.  v.  Colt.  (1860)  3  Macq.  H  L.  833  ;  Imperial 
Gas  Light  and  Coke  Co.  «.  Broadbent,  (1839)  7  H.L.  Cas.  COO. 

(k)  Hammersmith  Ely.  Co.  r.  Brand,  (1809)  L.R.  4  H.L.  171. 

(l)  Bicket  v.  Metropolitan  Ely.  Co.,  (1867)  L.R.  2  H.L.  173. 

(m)  Metropolitan  Board  of  Works  v.  McCarthy,  (1874)  L.R.  7  H.L.  243. 
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the  right  was  an  interest  in  land,  (»)  but  not  when 
it  was  a  mere  licence,  (o) 

Trees  by  the  Side  of  Railways. 

Trees  are  often  found  growing  by  the  side  of 
railways.  These  might  be  blown  down  by  storm 
and  a  serious  accident  might  result.  Under  the 
Regulation  of  Railways  Act,  1868,  (p)  Section  24, 
any  tree  standing  near  to  a  railway  which  shall 
be  in  danger  of  falling  on  a  railway  so  as  to 
obstruct  the  traffic,  may,  on  complaint  of  the  com¬ 
pany,  be  removed  or  otherwise  dealt  with  by  order 
of  two  Justices,  and  the  Justices  may  award  such 
compensation  to  the  owner  of  the  tree  as  they  think 
proper. 

Fires  Caused  by  Railway  Locomotives. 

According  to  the  earlier  law  relating  to  railways, 
as  shown  by  a  case  tried  in  1860,  ( q )  a  railway 
company,  which  was  authorised  by  Statute  to  use 
locomotive  engines,  was  not  responsible  for  damage 
from  fire  occasioned  by  sparks  emitted  from  an 
engine  running  on  their  railway,  if  they  had  taken 
every  precaution  in  their  power  and  adopted  every 
means  science  could  suggest  to  prevent  injury  from 
fire  and  were  guilty  of  no  negligence. 

If  the  company  does  not  take  reasonable  pre¬ 
cautions  it  is  guilty  of  negligence. 


(71)  Webber  t\  Lee.  (1882)  9  Q.B.D.  315;  Wickham  v.  Hawker,  (1840) 
7  M.  &  W.  63. 

(o)  Bird  r.  Great  Eastern  Rly.  Co..  (186'))  34  L.J.  C.E.  366. 

(p)  31  &  32  Viet.,  c.  119. 

(q)  Vaughan  v.  Tail  Vale  Rly.  Co.,  (1860)  5  H.  &  N.  679. 
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As  tlxe  law  formerly  stood,  if  a  lire  was  caused  by 
sparks  from  engines,  it  was  essential,  before  a  land- 
owner  could  succeed  in  obtaining  damages,  that 
he  should  prove  negligence  on  the  part  of  the  corn- 
pan}’.  This  was  not  always  an  easy  matter. 

Now,  by  the  Railway  Fires  Act,  1905,  (r)  if 
damage  is  caused  to  agricultural  land  or  to  agri¬ 
cultural  crops,  (which  words  include  plantations 
and  woods  and  orchards  and  fences  and  crops, 
whether  growing  or  severed,  but  not  led  or 
stacked)  by  fire  arising  from  sparks  or  cinders 
emitted  from  any  locomotive  engine  used  on  a 
railway,  light  railway  or  tramway  worked  by 
steam  power,  then  the  fact  that  the  engine  was  used 
under  statutory  powers  shall  not  affect  liability  in 
an  action  for  such  damage,  provided  that  the  claim 
for  damage  in  the  action  does  not  exceed  one  hun¬ 
dred  pounds. 

Where  any  such  damage  has  been  caused  through 
the  use  of  an  engine  by  one  company  on  a  railway 
worked  by  another  company,  either  company  shall 
be  liable  in  such  an  action;  but  if  the  action  is 
brought  against  the  company  working  the  railway, 
that  company  shall  be  entitled  to  be  indemnified  in 
respect  of  their  liability  by  the  company  by  whom 
the  engine  was  used. 

In  order  to  take  advantage  of  the  powers  con¬ 
ferred  by  this  Act,  the  landowner  or  other  person 
shall  give  notice  in  writing  to  the  railway  company, 
within  seven  days  of  the  occurrence  of  the  damage, 
of  his  intention  to  claim.  He  must  further  follow 


(/•)  5  Edw.  VII.,  c.  n. 
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this  up  by  sending  written  particulars  of  the 
damage  within  fourteen  days  after  the  occurrence 
of  the  damage. 

The  Act  also  gives  power  to  railway  companies 
to  enter  upon  land  and  do  all  things  reasonably 
necessary  for  the  purpose  of  extinguishing  or 
arresting  the  spread  of  any  fire  caused  by  sparks 
or  cinders  emitted  from  any  locomotive  engine. 
It  further  empowers  the  company,  for  the  pur¬ 
pose  of  preventing  or  diminishing  the  risk  of 
fire  in  a  plantation,  wood  or  orchard,  through 
sparks  or  cinders  so  emitted,  to  enter  upon  any 
part  of  the  plantation,  wood  or  orchard,  or  on  any 
land  adjoining  thereto,  and  cut  down  and  clear 
away  any  undergrowth,  and  take  any  other  pre¬ 
cautions  reasonably  necessary  for  the  purpose.  But 
the  company  shall  not.  without  the  consent  of  the 
owner,  cut  down  or  injure  any  trees,  bushes  or 
shrubs. 

The  company  exercising  the  powers  so  conferred 
upon  them  shall  pay  full  compensation  to  any 
person  injuriously  affected  by  the  exercise  of  those 
powers,  including  compensation  in  respect  of  loss 
of  amenity,  and  any  compensation  so  payable  shall, 
in  case  of  difference,  be  determined  by  two  Justices 
in  manner  provided  by  Section  24  of  the  Lands 
Clauses  Consolidation  Act,  1845.  (s) 


(s)  8  &  9  Viet.,  c.  18. 
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INJURY  TO  TREES  BY  SMOKE  AND 
FUMES. 

W  hex  trees  are  exposed  to  the  acid  fumes  from  iron 
smelting  furnaces,  alkali  works,  chemical  works  of 
various  kinds,  brickfields,  and  the  like,  they  will, 
in  many  cases,  become  sickly  and  eventually  die. 

The  same  effect  will  be  produced  to  a  far  slighter 
extent  from  the  coal  smoke  of  cities ;  but  a  glance 
round  London  will  prove  that  though  coniferous 
trees  have  been  practically  killed  out,  many  broad¬ 
leaved  trees  manage  to  survive.  This  is  doubtless 
due  to  the  fact  that  there  is  less  smoke  during  the 
summer  when  the  trees  are  in  leaf.  It  does  not 
apply  equally  to  some  of  the  Lancashire  towns, 
where  large  coal  fires  are  burning  all  the  year 
round,  and  even  broad-leaved  trees  fail  to  survive. 

It  would  appear  that  the  chief  damage  is  caused 
by  sulphur  dioxide,  but  vapours  of  mercury, 
hydrochloric  acid  gas,  oxides  of  nitrogen,  chlorine, 
and  steam  containing  soda  particles  have  proved 
very  injurious  to  trees. 

The  fumes  from  manufactories,  and  the  like, 
may,  in  some  cases,  constitute  a  nuisance. 

“  A  Nuisance  ( Nocumentum )  signifies  anything 
that  worketh  hurt,  inconvenience  or  damage.  And 
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a  nuisance  is  of  two  kinds,  i.e.  either  public  or  pri¬ 
vate;  and  a  public  (or  common)  nuisance  is  one 
which  affects  the  public,  and  is  an  annoyance  to 
all  the  lieges — for  which  reason  it  belongs  to  the 
class  of  public  wrongs  or  crimes,  and  may  be  the 
subject  of  an  indictment;  and,  on  the  other  hand, 
a  pricate  nuisance  is  (or  may  be  defined  as)  any¬ 
thing  done  to  the  hurt  or  annoyance  of  another 
whereby  he  suffers  more  than  the  public  at 
large.”  (a) 

The  mere  carrying  on  of  the  trades  is  not  of  itself 
a  nuisance,  for  they  are,  in  themselves,  lawful 
and  necessary;  and  it  may  be  laid  down  generally 
that  if  one  does  an  act  which  is  in  itself  lawful,  but 
which,  being  done  where  it  is  done,  necessarily  tends 
to  damage  the  land  of  another,  that  is  a  nuisance, 
for  it  is  incumbent  on  the  one  that  does  the  act  to 
find  some  other  place  where  the  doing  of  it  will 
be  less  offensive — 'the  rule  being  sic  utere  tuo,  ut 
alienum  non  Icedas ,  (t>)  i.e.,  so  use  your  own  rights 
that  you  do  not  hurt  those  of  another. 

The  remedy  for  a  private  nuisance  is  an  action 
for  damages,  or  injunction,  or  both.  When  a  person 
suffers  damage  from  a  public  nuisance  in  a  par¬ 
ticular  way  and  in  a  greater  degree  than  other 
members  of  the  community,  lie  may  maintain  an 
action  for  damages,  (c)  An  injunction  may  also 
be  obtained  to  restrain  the  continuance  of  a  public 
nuisance,  but  the  Attorney-General  must  be  a  party 
to  the  proceedings.  ( d ) 

(n)  Stepli.  Comm.,  13th  ed.,  Vol.  III.,  p.  432. 

(b)  Ibid.,  p.  433. 

(c)  Iveson  r.  Moore.  (1699)  Ld.  Raym.  486. 

(d)  Attorney-General  Pontypridd  Water  Works  Co..  (1908)  1  Ch.  388. 
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It  is  no  answer,  to  an  action  for  damages  that 
the  nuisance  is  only  temporary,  provided  that  the 
damage  caused  thereby  is  real  and  substantial,  (e) 

In  ascertaining  whether  a  particular  condition 
of  affairs  constitutes  an  actionable  nuisance,  the 
question  of  locality  may  sometimes  be  material. 
Thus,  it  was  pointed  out  by  Lord  Justice  Thesiger 
that  "  What  would  be  a  nuisance  in  Belgrave 
Square  would  not  necessarily  be  so  in  Bermond¬ 
sey.  (/)  Similarly,  if  a  person  deliberately  lays 
out  plantations  of  trees  in  the  centre  of  a  well- 
established  smelting  district,  he  could  hardly 
succeed  in  an  action  for  damages  by  reason  of 
smoke  injuring  his  trees. 

The  case  of  the  St.  Helens  Smelting  Company  v. 
Tipping  (g)  gives  some  indication  of  the  principles 
which  bear  upon  the  question  of  locality  in  con¬ 
nection  with  nuisance,  and  is  especially  interesting 
here,  inasmuch  as  the  case  arose  out  of  a  claim  for 
damages  in  respect  of  trees  destroyed  by  noxious 
fumes.  The  declaration  in  the  action  alleged  that 
the  plaintiff  (Tipping)  was  possessed  of  a  certain 
messuage,  dwelling  house  and  premises,  with 
gardens,  parks  and  lands  adjoining;  and  was  also 
entitled  to  the  reversion  of  certain  lands  and  pre¬ 
mises  near  to  the  said  dwelling  house  and  in  the 
possession  of  his  tenants;  that  the  defendants  (the 
St.  Helens  Smelting  Company)  erected,  used  and 
continued  to  use,  certain  smelting  works  upon  land 

(f)  Colwell  t\  St.  1’ancras  B.C.,  (1904)  1  Ch.  707  :  and  see  Bamford 
r.  Turnley,  (18001  .'1  B.  &  S.  84. 

(/)  Sturges  t’.  Bridgman,  (1879)  11  Ch.D.  805. 

((/)  ( 1865)  11  H.L.C.  653. 
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near  to  the  said  dwelling  house  and  lands  of  the 
plaintiff,  and  caused  large  quantities  of  noxious 
gases,  vapours  and  other  noxious  matter  to  issue 
from  the  said  works  and  diffuse  themselves  over 
the  land  and  premises  of  the  plaintiff,  whereby  the 
hedges,  trees,  shrubs,  fruit  and  herbage  were  great!  v 
injured,  the  cattle  were  rendered  unhealthy,  and 
the  plaintiff  was  prevented  from  having  so  benefi¬ 
cial  a  use  of  the  said  land  and  premises  as  he  would 
otherwise  have  enjoyed,  and  also  the  reversionary 
lands  and  premises  were  depreciated  in  value.  The 
defendants  pleaded  not  guilty. 

At  the  trial  (in  August,  18G3)  it  appeared  that 
the  plaintiff  purchased  the  estate  in  1800,  consist¬ 
ing  of  a  mansion-house  and  about  thirteen  hundred 
acres  of  land,  of  which  there  were  four  hundred 
acres  of  park,  one  hundred  and  forty  of  plantation, 
and  eighteen  of  pleasure  ground  and  garden.  Some 
copper  works  had  been  erected  by  the  defendants 
at  a  short  distance,  before  the  plaintiff  purchased 
the  property.  The  defendants'  tall  chimney  was 
on  high  ground,  about  half-a-mile  from  the 
boundary  of  the  plaintiff's  property  and  a  mile  from 
the  mansion-house.  In  April,  when  the  trees  began 
to  bud,  the  vapour,  like  a  white  mist,  descended 
on  the  plantations.  It  caused  a  vomiting  sensation. 
The  buds  on  the  exposed  side  of  the  trees  were 
blasted,  and  so  were  the  leaves,  which  be¬ 
came  black.  The  effect  was  most  harmful  when 
the  weather  was  damp.  The  Chestnut  trees  were 
most  injured;  next,  the  Oak  trees.  St.  Helens  was 
three  miles  from  the  estate,  and  several  tall  chim¬ 
neys  were  there.  Before  purchasing  the  property 
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the  plaintiff  was  not  aware  the  works  of  the  defen¬ 
dants  were  in  operation,  and  was  told  they  were 
to  be  employed  in  copper-rolling  and  drawing. 
The  plaintiff  bought  the  property  as  an  investment, 
and  it  yielded  about  £1,500  a  year.  The  defen¬ 
dants'  chimney  had  been  emitting  the  kind  of  smoke 
which  injured  the  trees  since  1862.  The  defendants 
carried  on  their  works  in  the  ordinary  way. 

On  the  part  of  the  defendants,  evidence  was  called 
to  show  that  the  whole  neighbourhood  was  studded 
with  manufactories  and  tall  chimneys,  and  that 
there  were  some  alkali  works  near  the  defendants’ 
works.  It  was  contended  that  the  smoke  from  one 
was  as  injurious  as  the  smoke  from  the  other,  and 
that  it  was  impossible  to  say  to  which  of  the  two 
any  particular  damage  was  attributable.  It  was 
also  shown  that  the  defendants’  works  existed  before 
the  plaintiff  bought  the  property. 

The  learned  Judge  told  the  jury  that  an  actionable 
injury  was  one  producing  sensible  discomfort;  and 
that  every  man,  unless  enjoying  rights  obtained 
by  prescription  or  agreement,  was  bound  to  use  his 
own  property  in  such  a  manner  as  not  to  injure  the 
property  of  his  neighbour.  He  pointed  out  that  there 
was  no  prescriptive  right  in  this  case;  that  the  law 
did  not  regard  trifling  inconveniences;  that  every¬ 
thing  must  be  regarded  from  a  reasonable  point  of 
view ;  and  that,  therefore,  in  air  action  for  nuisance 
to  property,  arising  from  noxious  vapours,  the 
injury  to  be  actionable  must  be  such  as  visibly  to 
diminish  the  value  of  the  property  and  the  comfort 
and  enjoyment  of  it.  He  further  showed  that  all  the 
circumstances,  including  those  of  time  and  locality, 


INJURY  TO  TREES  BY  NOXIOUS  FUMES. 


287 


ought  to  be  taken  into  consideration;  and  with 
respect  to  locality,  it  was  clear  that  in  counties 
where  great  works  had  been  erected  and  carried  on, 
persons  must  not  stand  on  their  extreme  rights  and 
bring  actions  in  respect  of  every  matter  of  annoy¬ 
ance,  for,  if  so,  the  business  of  the  whole  country 
would  be  seriously  interfered  with. 

The  jury  thought  the  business  was  not  carried  on 
in  a  proper  place,  and  gave  their  verdict  for  the 
plaintiff.  Damages  were  assessed  at  £'361  18s.  4Id., 
and  judgment  given. 

The  defendants  (the  St.  Helens  Smelting  Com¬ 
pany)  appealed  to  the  Exchequer  Chamber,  and  then 
to  the  House  of  Lords ;  but  both  Courts  affirmed 
the  judgment  of  the  Court  of  Queen's  Bench,  and 
dismissed  the  appeal  with  costs. 

In  the  House  of  Lords,  Lord  Westbury  (Lord 
Chancellor)  said:  — 

When  an  occupation  is  carried  on  by  one  person  in  the 
neighbourhood  of  another,  and  the  result  of  that  trade  or 
occupation  or  business  is  a  material  injury,  there  unques¬ 
tionably  arises  a  very  different  consideration,  and  I  think 
that  in  a  case  of  that  description  the  submission  which 
is  required  from  persons  living  in  society  to  that  amount  of 
discomfort  which  may  be  necessary  for  the  legitimate  and 
free  exercise  of  the  trade  of  their  neighbours  would  not 
apply  to  circumstances  the  immediate  result  of  which  is 
sensible  injury  to  the  value  of  the  property.  .  .  .  The 

jury  have  found  the  existence  of  the  injury,  and  the  only 
ground  upon  which  your  Lordships  are  asked  to  set  aside 
that  verdict  and  to  direct  a  new  trial  is  this,  that  the 
whole  neighbourhood  where  these  copper  smelting  works 
were  carried  on  is  a  neighbourhood  more  or  less  devoted  to 
manufacturing  purposes,  and  therefore  it  is  said  that  inas¬ 
much  as  this  copper  smelting  is  carried  on  in  what  the 
appellant  contends  is  a  fit  place,  it  may  be  carried  on 
with  impunity,  although  the  result  may  be  the  utter 
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destruction,  or  the  very  consideration  diminution,  of  the 
value  of  the  plaintiff’s  property.  I  apprehend  that  that  is 
not  the  meaning  of  the  word  “  suitable  ”  or  the  meaning 
of  the  word  “  convenient,”  when  the  law  is  laid  down  on 
the  subject.  The  word  “  suitable  ”  unquestionably  cannot 
carry  with  it  this  consequence,  that  a  trade  may  be  carried 
on  in  a  particular  locality,  the  consequence  of  which  trade 
may  be  injury  and  destruction  to  the  neighbouring  pro¬ 
perty.  Of  course  I  except  the  cases  where  any  prescriptive 
right  has  been  acquired  by  a  lengthened  user  of  the  place. 

Iii  the  case  of  Umfreville  v.  Johnson,  (/<)  the  de¬ 
fendant  was  restrained  by  injunction  from  erecting 
kilns  and  chimneys  for  the  manufacture  of  cement 
or  chemicals  near  Greenhitlie  in  Kent,  the  Court 
being  of  opinion  that  a  sufficient  case  of  nuisance 
had  been  made  out  by  one  of  the  plaintiffs,  who 
resided  some  four  hundred  yards  from  the  proposed 
works. 

Many  nuisances  may  be  remedied  by  local 
authorities,  e.cj.  under  the  provisions  of  Sections 
91.  112  and  114  of  the  Public  Health  Act,  1875, (i) 
by  which  certain  objectionable  conditions  arising 
from  smoke,  offensive  trades,  etc.,  are  deemed  to  be 
nuisances  and  can  be  summarily  dealt  with. 
Numerous  local  Acts  also  deal  with  smoke  abate¬ 
ment. 

The  Alkali,  &c.,  Regulation  Act,  1906, (j)  con¬ 
solidates  and  amends  previous  Acts  of  1881,  1884 
and  1892.  This  Act  makes  provisions  whereby  the 
owners  of  alkali  and  other  chemical  works  are  pro¬ 
hibited,  under  liability^  to  heavy  fines,  from  per¬ 
mitting  the  discharge  of  noxious  and  offensive 

o  o 

gases.  The  Act  also  deals  with  nuisances  arising 


OO  (1875)  L.R.  MCh.  580. 
( i )  38  &  39  Viet.,  c.  55. 

(  0  6  Edw.  Vn..  c.  14. 
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from,  alkali  waste  discharge  and  deposit.  The 
provisions  of  the  Act  apply  to  alkali  works, 
cement  works,  smelting  works  and  other 
works  contained  in  the  First  Schedule  to  the 
Act.  Among  these  are  sulphuric  acid,  chemical 
manure,  gas  liquor,  nitric  acid,  sulphate  and 
chloride  of  ammonia,  chlorine,  hydrochloric  acidr- 
sulphide  lead  deposit,  arsenic,  bisulphide  of  carbon, 
sulphocyanide,  oil  refining,  zinc  and  other  works. 
These  works  have  to  be  registered,  and  are  liable 
to  inspection  from  time  to  time  by  the  Local  Govern¬ 
ment  Board. 

Section  22  (1)  provides:- — - 

Where  complaint  is  made  to  the  central  authority  by  any 
sanitary  authority,  on  information  given  by  any  of  their 
officers,  or  any  ten  inhabitants  of  their  district,  that  any 
work  to  which  this  Act  applies  is  carried  on  (either  within 
or  without  the  district)  in  contravention  of  this  Act,  or  that 
any  alkali  waste  is  deposited  or  discharged  (either  within 
or  without  the  district)  in  contravention  of  this  Act,  and 
that  a  nuisance  is  thereby  occasioned  to  any  of  the  inhabi¬ 
tants  of  their  district,  the  central  authority  shall  make 
such  inquiry  into  the  matters  complained  of,  and  after  the 
inquiry  may  direct  such  proceedings  to  be  taken  by  an 
inspector  as  they  think  fit  and  just. 

The  central  authority  is  the  Local  Government 
Board.  The  Sanitary  Authority  means  any  local 
authority  entrusted  with  the  execution  of  the  Public 
Health  Act. 

Section  23  provides:  — 

(1.)  Where  a  nuisance  arising  from  the  discharge  of  any 
noxious  or  offensive  gas  or  gases  is  wholly  or 
partially  caused  by  the  acts  or  defaults  of  the 
owners  of  several  works  to  which  any  of  the  pro¬ 
visions  of  this  Act  applies,  any  person  injured  by 
such  nuisance  may  proceed  against  any  one  or 
more  of  such  owners,  and  may  recover  damages 

U 
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from  each  owner  made  a  defendant  in  proportion 
to  the  extent  of  the  contribution  of  that  defendant 
to  the  nuisance,  notwithstanding  that  the  act  or 
default  of  that  defendant  would  not  separately 
have  caused  a  nuisance. 

(2.)  This  section  shall  not  authorise  the  recovery  of 
damages  from  any  defendant  who  can  produce 
a  certificate  from  the  chief  inspector  that  in  the 
works  of  that  defendant  the  requirements  of  this 
Act  have  been  complied  with  and  were  complied 
with  when  the  nuisance  arose. 


CHAPTER  XXI. 


i  . 


STEALING  AND  MALICIOUSLY  DAMAGING 
TREES,  ETC. 

The  Malicious  Damage  Act,  1861, (a)  contains 
provisions  dealing  with  criminal  offences  against 
property  by  unlawfully  and  maliciously  destroy¬ 
ing  or  damaging  growing  trees,  shrubs,  under¬ 
wood,  plants,  etc.  In  order  to  prosecute  offenders 
under  this  Act  it  is  necessary  to  take  proceedings 
under  the  particular  section  applicable  to  each  case, 
as  the  various  sections  are  framed  to  create  different 
offences  according  to  the  value  or  situation  of  the 
trees,  etc.,  damaged. 

The  Larceny  Act,  1861, (aa)  contains  analogous 
provisions  relating  to  the  stealing  of  trees, 
shrubs,  underwood,  plants,  etc.,  and  damage  com¬ 
mitted  thereto  with  intent  to  steal  the  same.  The 
remarks  which  have  been  made  above  in  connection 
with  the  Malicious  Damage  Act  as  to  proceeding 
under  the  section  suitable  to  each  case  are  equally 
applicable  here. 

By  Section  20  of  the  Malicious  Damage  Act,  (a)  it 
is  an  offence  unlawfully  and  maliciously  to  cut, 


(a)  24  &  25  Viet.,  c.  97. 
(aa)  24  &  25  Viet.,  c.  96. 
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break,  bark,  root  up,  or  otherwise  destroy  or  damage 
the  whole  or  any  part  of  any  tree,  sapling,  or  shrub, 
or  any  underwood,  growing  in  any  park,  pleasure 
ground,  garden,  orchard,  or  avenue,  or  in  any 
ground  adjoining  or  belonging  to  any  dwelling 
house,  in  case  the  injury  done  exceeds  the  sum 
of  £1. 

In  R.  v.  Piutter  ( b )  the  prisoner  was  indicted  for 
having  cut  and  destroj^ed  certain  trees,  the  property 
of  his  landlord.  The  prisoner  was  to  leave  his 
cottage  on  September  29th,  and  on  the  night  of 
September  28th  he  went  into  his  garden  and  cut 
down  the  trees,  being,  as  he  said,  under  the  im¬ 
pression  that  he  was  entitled  to  do  so,  as  he  had 
planted  them  himself.  He  was  found  guilty  at 
Quarter  Sessions,  and  convicted,  but  in  the  Court 
of  Criminal  Appeal,  Channell,  J.,  said  that  there 
was  so  much  doubt  whether  the  jury  did  not  really 
intend  to  negative  malice,  that  it  would  not  be 
safe  to  let  the  conviction  stand,  but  that  this  was 
not  to  say  that  in  a  similar  case,  if  the  evidence 
were  satisfactory,  the  prisoner  could  not  be  con¬ 
victed. 

By  Section  21  it  is  an  offence  to  do  any  of  the 
acts  mentioned  in  Section  20,  when  any  of  the 
trees,  etc.,  therein  stated,  are  growing  elsewhere 
than  in  ground  adjoining  or  belonging  to  a  dwell¬ 
ing  house,  in  case  the  amount  of  injury  done  shall 
exceed  the  sum  of  five  pounds. 

The  punishment  under  both  Sections  20  and  21 
is  penal  servitude  for  three  years  or  imprisonment 


(6)  (1908)  73  J.p.  12. 
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for  not  exceeding  two  years,  with  or  without  hard 
labour;  and,  in  the  case  of  a  male  under  sixteen 
years,  with  or  without  whipping. 

The  damage  must  be  committed  at  one  time,  and 
must  exceed  five  pounds.  Evidence  that  the  total 
damage  committed  by  the  same  person  on  distinct 
or  separate  occasions  exceeds  five  pounds  will  not 
secure  a  conviction  ;(c)  but,  if  several  trees,  etc., 
be  injured  on  the  same  occasion,  or  if  the  acts  of 
injury  are  held  to  be  so  connected  together  as  to 
constitute  one  continuous  act,  and  the  total  injury 
so  done  exceeds  five  pounds,  then  the  case  may  well 
come  within  the  section,  (d)  The  injury  must  be 
actual  injury  to  the  trees,  etc.,  exceeding  five 
pounds,  and  not  the  amount  of  the  expenses  which 
would  be  or  have  been  incurred  in  replanting  trees, 
etc.,  or  replacing  a  cpiick-set  hedge. (e) 

These  principles  will  apply  ecpially  to  the  con¬ 
struction  of  the  other  similar  sections  in  the 
Malicious  Damage  Act,  1861,  and  also  in  the  Lar¬ 
ceny  Act,  1861,  (/)  where  it  is  provided  that  the 
injury  must  exceed  in  amount  a  particular  sum 
fixed  by  each  section. 

By  Section  22  it  is  an  offence  to  do  any  of  the 
acts  mentioned  in  Section  20  (//)  to  any  of  the 
trees,  etc.,  therein  mentioned,  wherever  they  may  be 
growing;  the  injury  done  being  to  the  amount  of 


<c)  R.  v.  Williams,  (1861)  9  Cox  338. 

( d )  R.  v.  Shepherd,  (1868)  37  L.J.  M.C.  45. 

(e)  R.  v.  Whiteman,  (1854)  23  L.J.  M.C.  120. 
(/)  See  post.  p.  296. 

( ff )  See  p.  291,  supra. 
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one  shilling  at  the  least.  The  punishment  is  three 
months’  imprisonment  with  or  without  hard  labour, 
or  a  fine  of  five  pounds. 

By  Section  23  it  is  an  offence  unlawfully  and 
maliciously  to  destroy,  or  damage  with  intent  to 
destroy,  any  plant,  root,  fruit  or  vegetable  produc¬ 
tion  growing  in  any  garden,  orchard,  nursery 
ground,  hothouse,  greenhouse  or  conservatory. 
(Punishment,  six  months,  with  or  without  hard 
labour,  or  fine  of  twenty  pounds.) 

By  Section  24  it  is  an  offence  unlawfully  and 
maliciously  to  destroy  or  damage,  with  intent  to 
destroy,  any  cultivated  root  or  plant  used  for  the 
food  of  man  or  beast,  or  for  medicine,  or  for  dis¬ 
tilling,  or  for  dyeing,  or  for  or  in  the  course  of 
any  manufacture,  and  growing  in  any  land,  open 
or  inclosed,  not  being  a  garden,  orchard  or  nursery 
ground.  (Punishment,  one  month,  with  or  with¬ 
out  hard  labour,  or  a  fine  of  twenty  shillings.) 

Section  52,  taken  together  with  a  proviso  in  Sec¬ 
tion  53,  reads  as  follows:  — 

Whoso  wilfully  or  maliciously  commits  any  damage,  in¬ 
jury,  or  spoil  to  or  upon  any  real  or  personal  property 
whatsoever  (including  injuries  to  trees,  saplings,  shrubs  or 
underwood),  either  of  a  public  or  23rivate  nature,  for  which 
no  punishment  is  herein  before  provided,  shall  be  guilty  of 
an  offence. 

(Punishment,  two  months,  or  a  fine  of  five  pounds.) 

As  bearing  upon  this  section  and  the  preceding 
sections  cited  above,  the  judgment  of  Smith,  J.,  in 
Gardner  v.  Mansbridge  ( g )  may  be  quoted. 


(r/)  (1887)  57  L.T.  266. 
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The  question  for  determination  in  this  ease  is  whether 
a  person  who  gathers  mushrooms  growing  in  their  natural 
state  in  a  field,  and  who  does  no  other  damage  or  injury, 
except  what  may  be  done  by  the  fact  of  gathering  and 
carrying  away  the  mushrooms  themselves,  can  be  found 
guilty  of  having  “  wilfully  or  maliciously  ”  committed  any 
damage,  or  injury,  or  sjnoil  to  or  upon  any  real  or  personal 
property  of  a  public  or  private  nature,  within  the  intent 
and  meaning  of  Section  52.  It  could  not,  in  our  judgment, 
be  really  contended  that  a  person  who  merely  picked  mush¬ 
rooms  growing  in  a  state  of  nature  in  a  field,  was  guilty 
of  maliciously  committing  injury  to  real  or  personal  pro¬ 
perty  ;  but  it  is  to  be  noticed  that  in  this  52nd  Section 
the  words  are  not  “  wilfully  and  maliciously,”  but  “  wil¬ 
fully  or  maliciously,”  and  it  is  said  an  offence  is  created 
by  this  section  if  a  person  wilfully  commits  the  act  even’ 
though  he  has  no  malide,  or,  in  other  words,  if  he  does 
the  act  complained  of  intentionally  and  on  purpose.  To 
this  proposition  we  assent,  but  the  question  remains, 
whether  the  act  complained  of  is  damage,  injury  or  spoil 
to  or  upon  real  or  personal  property  within  the  meaning 
of  the  Act.  It  was  argued  that  there  are  only  two  kinds 
of  property — real  and  jJersonal — and  if  the  act  complained 
of  was  not  damage  to  personal  property,  which  in  this 
case  it  was  not,  it  must  consequently  be  injury  to  real 
property  within  the  meaning  of  the  Act.  To  this  we  do 
not  assent.  The  question  is,  Do  the  words  used  in  the 
Act  creating  the  offence  mean  damage,  injury,  or  spoil  to 
the  realty  itself,  or  to  the  product  of  the  realty  which  may 
happen  to  be  growing  thereon  at  the  time  of  the  commission 
of  the  act.  This,  it  appears  to  me,  is  the  point  in  the  case. 
In  our  judgment,  the  Legislature,  in  the  group  of  Sections 
commencing  at  Section  16  and  ending  at  Section  24,  deals 
with  the  products  cle  facto  growing  upon  the  realty  itself 
as  something  distinct  and  apart  from  the  realty.  For 
instance,  Sections  20,  21  and  22  deal  with  injuries  to 
trees,  saplings,  shrubs  and  underwood,  and  make  injuries 
to  such  things  offences  under  the  Act :  why  so,  if  such 
trees,  saplings,  shrubs  and  underwoods  were  to  be  taken 
as  part  of  the  realty  ?  Again,  Section  23  deals  with 
injuries  to  plants,  roots,  fruit  and  vegetable  production, 
growing  in  a  garden ;  why,  we  ask,  if  such  are  to  be 
taken  as  part  of  the  realty?  In  our  judgment  .... 
the  Legislature  did  not  consider  the  damage  done  to  things 
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growing  upon  the  realty  was  damage  to  the  realty  itself. 
.  .  .  In  our  judgment,  to  constitute  an  offence  within 

Section  52  for  committing  damage,  injury  or  spoil  to  real 
property,  proof  must  be  forthcoming  of  actual  positive 
damage  to  the  realty  itself,  and  if,  as  in  this  case,  proof 
of  damage  is  confined  solely  to  damage  to  the  product 
growing  upon  the  realty  and  consequent  loss  to  the  owner 
of  such  product,  no  offence  is  established  within  Section 
52  of  the  Act.  There  are  numerous  sections  in  the  Act, 
as  above  pointed  out,  making  it  an  offence  to  damage  the 
product  of  realty,  and  unless  a  case  is  brought  within 
those  special  sections  relating  to  such  products,  damage 
done  to  the  product  alone,  and  not  to  the  realty  itself,  is 
no  offence  within  the  Act. 

The  proviso  in  Section  53:  “including  injuries 
to  trees,  saplings,  shrubs  or  underwood,”  which  is 
read  into  Section  52,  is  important,  because,  in  view 
of  the  judgment  just  quoted  above,  such  injuries 
would  not  otherwise  be  injuries  to  real  property 
within  the  construction  of  the  Act,  and  there  would 
then  be  no  remedy  in  criminal  Courts  for  wilful 
injury  caused  to  trees  when  such  injury  is  less  than 
one  shilling  in  amount. (gg)  Thus,  in  Hamilton  v. 
Bone, {h )  where  boys  had  thrown  stones  at  the 
blossoms  of  a  chestnut  tree,  they  were  held  rightly 
convicted  under  Section  52  of  wilfully  damaging 
the  tree. 

The  distinction  between  the  words  “  wilfully  ” 
and  “  maliciously  ”  may  sometimes  be  finely  drawn, 
and  it  would  be  impossible  to  lay  down  definitions 
applicable  to  a  variety  of  circumstances.  It  is  a 
matter  to  be  determined  from  the  facts  in  each  case. 

Sections  32,  33,  36  and  37  of  the  Larceny  Act, 
1861,  (i)  correspond  with  Sections  (20  and  21),  22, 
23  and  24  respectively,  but  in  the  Larceny  Act  the 
most  material  words  are  “  with  intent  to  steal.” 


(00)  See  Section  20,  supra. 
( i )  24  &  25  Viet.,  c.  96. 


( h )  (1888;  10  Cox.  437  ;  52  J.P.  720. 
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By  Section  16  it  is  a  felony  (punishable  with 
fourteen  years’  penal  servitude  or  imprisonment 
not  exceeding  two  years,  with  or  without  hard 
labour,  and,  in  the  case  of  a  male  under  sixteen, 
with  or  without  whipping)  unlawfully  and  mali¬ 
ciously  to  set  fire  to  any  crop  of  hay,  grass,  corn, 
grain  or  pulse,  or  of  any  cultivated  vegetable  pro¬ 
duce,  whether  standing  or  cut  down,  or  to  any 
part  of  any  wood,  coppice  or  plantation  of  trees, 
or  to  any  heath,  gorse,  furze,  or  fern,  wheresoever 
the  same  may  be  growing. 

This  offence  can  now  be  dealt  with  by  Justices 
as  a  summary  offence. 

By  Section  17  it  is  a  felony  (punishable  with 
penal  servitude  for  life  or  imprisonment  not  ex¬ 
ceeding  two  years,  with  or  without  hard  labour,  and 
in  the  case  of  a  male  under  sixteen,  with  or  with¬ 
out  whipping)  unlawfully  and  maliciously  to  set 
fire  to  any  stack  of  corn,  grain,  pulse,  tares,  hay, 
straw,  haulm,  stubble,  or  to  any  cultivated  vegetable 
produce,  or  to  furze,  gorse,  heath,  fern,  turf,  peat, 
coals,  charcoal,  wood  or  bark,  or  to  any  steer  (j)  of 
wood  or  bark. 

An  attempt  to  commit  the  offence  under  either 
of  the  above  two  sections  is  a  felony  punishable 
with  penal  servitude  for  seven  years,  or  imprison¬ 
ment  for  two  years,  with  or  without  hard  labour, 
and,  in  the  case  of  a  male  under  sixteen,  with  or 
without  whipping,  (fc) 


O’)  The  word  "stere”  (sic)  is  a  unit  of  solid  measure  equal  to  a  cubic 
metre.  Cf.  Greek  “ stereos ”=solid.  Query,  whether  the  word  “steer”  in 
the  Act  is  rightly  spelt. 


(fc)  S.  18. 
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It  would  appear  that  setting  fire  to  a  single  tree 
standing  by  itself  is  not  an  offence  punishable  under 
Section  16.(1)  Where  persons  were  charged  with 
setting  fire  to  a  wood,  it  appeared  that  they  had 
set  fire  to  a  summer  house  which  was  in  the  wood, 
and  the  fire  had  spread  thence  to  the  wood,  and  it 
was  held  that  they  could  be  convicted  on  this 
charge,  (m)  Apparently  the  word  “  stack  ”  in  Sec¬ 
tion  17  does  not  apply  to  a  collection  of  straw, 
wood,  etc.,  temporarily  stacked  together  in  a 
wagon,  or  piled  up  in  a  loft,  etc.  In  the  case  of 
R.  v.  Satchvoell,(n )  the  prisoner  set  fire  to  a  quantity 
of  straw  placed  in  a  lorry  and  left  for  the  night 
in  the  yard  of  an  inn  on  its  way  to  market,  and 
he  was  convicted  under  this  section.  The  conviction 
was  quashed  in  the  Court  for  Crown  Cases  Re¬ 
served,  where  Bovill,  C.J.,  said:  — 

What  the  prisoner  set  fire  to  was  not  a  stack  in  the 
ordinary  sense  of  the  word,  but  a  quantity  of  straw.  The 
case  does  not  state  whether  that  straw  was  brought  from 
a  stack  or  was  to  be  taken  to  a  stack.  We  think  that  this 
was  not  a  stack  of  straw  when  set  fire  to,  though  it 
may  have  been  once  part  of  one  ;  and  that  having,  if  it 
ever  was  a  stack,  been  removed  and  jrlaced  on  a  lorry 
ready  to  be  conveyed  to  market,  it  had  ceased  to  be  a 
stack.  The  case  of  I?,  v.  Aris  (o)  was  somewhat  similar 
to  the  present,  and,  so  far  as  it  goes,  confirms  our  opinion. 
In  that  case  one  count  of  the  indictment  charged  the 
prisoner  witli  setting  fire  to  a  stack  of  wood,  and  the  evidence 
was  that  at  the  time  of  the  fire  there  were  in  a  loft 
some  straw  and  a  score  of  faggots,  which  were  piled  up 
one  upon  another.  The  straw  was  burnt  and  some  of  the 
faggots,  and  Park,  J.,  held  that  this  was  not  a  stack  of 
wood. 

(0  Of.  R.  i>.  Davey,  (1844)  1  Cox.  60. 

(m)  R.  v.  Price.  (1841)  9  C.  &  P.  729. 

(n)  (1873)  28  L.T.  569. 

(u)  (1834)  6  Car.  &  P.  348. 


CHAPTER  XXII. 


THE  LAW  OF  FORESTRY  IX  SCOTLAND. 

The  law  of  Scotland  differs  in  many  respects  from 
that  of  England  and  Ireland,  though  many  Statutes 
extend  to  the  United  Kingdom  as  a  whole. 

Scots  law  is  to  a  great  extent  based  upon  Roman 
law,  whereas  English  law  arose  from  Anglo-Saxon 
custom,  and  whatever  element  of  Roman  law  is 
found  in  the  English  system  has  come  in,  whether 
by  conscious  adaptation  or  otherwise,  ah  extra. 

It  is  quite  beyond  the  scope  of  this  work  tb  deal 
at  the  same  length  with  the  Scots  law  as  to  trees 
that  has  been  attempted  with  English  law,  but  a 
short  outline  may  prove  of  interest. 

Forests. 

In  Scotland  a  forest  is  regarded  as  a  tract  of  land 
for  keeping  deer.  Originally,  the  forests  appear  to 
have  belonged  to  the  Crown,  and  the  King  had  the 
right  to  kill  all  deer  that  were  not  appropriated  or 
within  inclosures.  Nowadays  royal  property  in 
Scotland,  as  in  England,  is  vested  in  the  Commis¬ 
sioners  of  His  Majesty’s  Woods,  Forests  and  Land 
Revenues. 

The  old  forest  laws  of  Scotland  appear  to  have 
been  oppressive,  but  probably  they  were  far  less 
unjust  than  those  created  by  the  Normans  in 
England.  The  chief  complaints  against  the  forest 
laws  of  Scotland  appear  to  have  been  that,  as  the 
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forests  were  uninclosed,  the  Crown  encroached  upon 
the  neighbouring  lands  of  its  subjects,  and  that  any 
cattle  found  trespassing  in  the  King’s  forests  could 
be  seized  and  forfeited.  If  a  right  of  forestry  was 
granted  to  a  subject,  these  Crown  rights  passed 
therewith,  and  this  often  led  to  greater  oppression. 
In  the  case  of  such  a  grant,  a  judicial  inquiry  and 
report  were  ordered  to  investigate  the  nature  and 
effect  of  such  grants,  and  a  representation  was  made 
to  the  King  against  the  granting  of  new  forests. 

A  grant  by  the  Crown  to  a  subject  of  land  on 
which  a  royal  forest  is  situate  will  not  pass  a  right 
of  forestry  to  the  grantee,  unless  such  right  is  ex¬ 
pressly  granted,  nor  will  it  be  impliedly  conferred 
by  erection  into  a  barony;  but  if  such  a  right  is 
attached  to  a  barony  it  will  be  conveyed  b}T  a  con¬ 
veyance  of  the  baron}L 

Eights  of  a  Vassal. 

Land  in  Scotland  is  held  either  directly  from  the 
Crown,  who,  as  in  England,  is  the  superior  lord  of 
all  lands,  or  indirectly  as  a  vassal  of  some  one  who 
holds  directly  from  the  Crown,  or  as  a  sub-vassal  in 
a  lower  degree.  The  principle  of  sub-inf eudation, 
which  was  abolished  in  England  in  1290,  has 
remained  in  Scotland. 

A  vassal  has  the  right  of  property,  and  the  ex¬ 
clusive  use  of  his  land,  with  all  parts  and  pertinents 
to  the  land,  and  with  all  the  legal  privileges 
attached  thereto.  Woods  and  trees  are  pertinents  or 
rather  parts  of  the  land  on  which  they  grow.  The 
property  therein  is,  therefore,  vested  in  the  vassal. 

A  vassal  can  entail  his  estate,  and  an  heir  of  an 
entail  under  prohibition  to  alienate  has  the  right  to 
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cut  down  trees,  and  cannot  be  stopped  from  doing  so 
by  the  substitutes  (i.e.,  the  persons  to  whom  the  land 
would  pass  on  failure  of  the  institute.  Tbe 
institute  is  the  person  to  whom  the  lands  are 
first  directly  disposed).  Many  attempts  have 
been  made  to  prevent  the  institute  from  cutting 
unripe  wood,  or  ornamental  timber,  or  wood 
which  should  be  preserved  if  the  estate  were 
properly  managed ;  but  the  law  upon  the  subject  still 
appears  to  be  in  a  somewhat  uncertain  state  and  to 
depend  upon  the  discretion  of  the  Courts.  In  some 
cases  the  institute  lias  been  restrained  from  cutting, 
and  it  has  been  laid  down  that,  where  there  are  no 
express  provisions  or  prohibitions  in  the  entail,  the 
heir  in  possession  may  be  restrained  from  cutting 
down  trees  which  are  required  for  the  reasonable 
enjoyment  of  the  mansion-house,  or  which  are  not 
ripe  for  cutting,  (a) 

Eights  of  Life-Eenters. 

In  Scots  law,  land  is  often  held  by  a  life-renter. 
Such  a  person  lias  the  right  to  use  and  enjoy  the 
land  for  his  life,  but  must  not  waste  the  substance. 
The  life-renter  of  Scotland  appears  to  closety  re¬ 
semble  the  tenant  for  life  of  England.  The  term  fee. 
which  is  used  in  English  law  to  mean  an  estate  of 
inheritance,  appears,  in  Scots  law,  to  refer  to  the 
reversion  after  the  life-rent  has  expired;  and,  during 
the  estate  of  the  life-renter,  the  reversioner  (as  he 
would  be  called  in  England)  is  called  the  fiar. 

The  estate  of  the  life-renter  may  be  created  by 
reservation,  when  the  owner  of  the  land  grants  his 

(n)  Boyd  v.  Boyd,  (1870)  8  Macph.  687 ;  see  also  H.  Huntly’s  Trustees 
v.  Halliburton,  (1880)  8  It.  50;  Gordon  v.  Rae.  (1883)  11  R.  67. 
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estate  In  fee,  reserving  a  life-rent  to  himself.  The 
estate  of  a  life-renter  may  also  be  created  by  consti¬ 
tution,  which  is  effected  by  a  marriage-contract, 
settlement,  or  other  conveyance.  In  this  case  two 
or  more  persons  may  be  given  a  conjunct  fee  and 
life-rent. 

During  the  life  of  the  life-renter,  he  has  the  right 
to  all  the  uses  and  services  which  can  be  derived 
from  the  land,  but  he  can  only  take  them  in  such  a 
way  as  not  to  waste  the  substance. 

As  a  general  rule,  a  life-renter  has  no  right  to  cut 
or  to  sell  timber,  even  though  it  is  planted  by  him¬ 
self;  but  he  is  entitled  to  take  and  sell  sylva 
cccdua  where  the  wood  is  laid  out  in  portions 
(haggs),  or  lots  for  annual  cutting,  as  then  it  is 
regarded  as  part  of  the  crops  of  the  land. 

A  life-renter  is  also  entitled  to  take  timber  for  the 
repair  of  the  house,  etc.,  so  as  to  keep  it  in  tenantable 
condition ;  but  he  must  give  notice  to  the  fiar  before 
he  cuts.  In  those  cases  where  the  life-renter  has  a 
discretionary  power  to  cut  timber,  the  cutting  of 
which  will  not  be  injurious  to  the  estate,  notice  to 
the  fiar  is  also  necessary.  The  life-renter  is  further 
entitled  to  take,  or  to  sell  for  his  own  benefit,  any 
windfalls  of  trees,  and  the  underwood  growing  upon 
the  land. 

Where  the  life-renter's  estate  arises  by  reservation, 
or  where  he  is  a  conjunct  fiar,  the  case  is  different. 
He  is  then  entitled  to  cut,  and  sell  for  his  own 
benefit,  such  timber  as  has  come  to  maturity,  and 
which  is  by  local  usage  generally  cut  at  maturity. 

The  life-renter’s  rights  cease  with  his  life,  and  the 
rights  of  any  person  who  has  purchased  the  trees 
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from  him  cease  at  the  same  time,  and  the  fiar  is 
entitled  to  stop  the  cutting. 

During  the  estate  of  the  life- renter,  the  fiar  cannot 
interfere  with  his  possession  and  enjoyment  of  the 
land,  but  he  can  take  such  steps  as  are  necessary  to 
prevent  waste.  If  he  has  reserved  rights  to  take 
minerals,  etc.,  he  can  enter  and  take  them,  subject  to 
making  good  any  surface  damage.  He  cannot  cut 
the  ornamental  timber,  but  he  can  make  the  neces¬ 
sary  thinnings,  provided  he  does  not  injure  the 
amenity  of  the  property. 

Landlord  and  Tenant. 

Leases  of  property  are  well  known  in  Scotland, 
the  word  tack  being  more  generally  used  than  it  is 
in  England.  By  a  lease,  or  tack,  certain  uses  of 
land  are  let  on  hire  (or  set),  in  consideration  of  a 
return,  usually  in  money.  The  grantor  of  the  uses 
is  called  the  landlord  or  lessor,  as  in  England,  and 
the  grantee  is  called  the  tenant,  lessee,  or  tacksman. 
The  powers  of  granting  leases  appear  to  be  similar 
to  those  that  are  warranted  by  the  English  law,  but 
a  verbal  lease  must  not  be  for  more  than  one  year, 
as  compared  with  the  three  years  which  English  law 
allows. 

When  property  is  let  on  lease,  the  woods  thereon 
are  reserved  to  the  landlord,  the  tenant  having  the 
right  to  the  annual  fruits,  and  the  right  to  take 
thinnings  for  repairs  and  willow  twigs  while  young 
for  baskets,  etc.  There  are  some  Statutes  ( b )  which 
specially  protect  planting  on  farms.  In  the  case  of 
a  building  lease,  the  tenant  is  entitled  to  cut  the 


<Z>)  (1685)  c.  39;  (1698)  c.  16. 
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trees  so  far  as  may  be  necessary  for  his  reasonable 
enjoyment  of  the  property. (cj 

Servitudes. 

Rights  in  alieno  solo,  which  are  known  to  English 
law  as  profits  a  prendre  and  easements,  are  called 
servitudes  in  Scots  law.  Among  them  may  be 
noticed  the  right  to  cut  wood  on  the  land  of  another. 

Vendor  and  Purchaser. 

The  law  of  vendor  and  purchaser  in  Scotland  is 
not  dissimilar  to  that  of  England.  If  standing 
timber  is  sold,  it  is  considered  to  remain  as  part  of 
the  soil,  and  the  property  therein  can  only  be  trans¬ 
ferred  by  actual  removal  and  delivery,  (d) 

Adjoining  Owners. 

In  Scotland,  as  in  England,  the  ownership  of  land 
includes  everything  above  and  below  it,  a  ccelo  usque 
ad  centrum,  (e)  therefore  where  the  branches  of  the 
trees  growing  upon  the  land  of  one  owner  overhang 
the  land  of  another,  or  where  the  roots  of  the  trees 
penetrate  the  soil  of  another,  such  person  can  insist 
that  the  owner  of  the  tree  shall  remove  such 
branches  or  roots.  He  can,  if  necessary,  proceed  by 
means  of  the  remedy  of  interdict  and  damages,  or 
by  the  alternative,  and  probably  superior,  remedy  of 
restoration  and  restitution  by  an  action  ad  factum 
prcestandum,  by  which  an  injured  party  is  restored 
to  his  former  stated/) 

(c)  Gordon  v.  Rae,  (1883)  11  R.  67 

(d)  Grant  v.  Smith,  (1758)  M.  9561. 

(e)  This  is  the  usual  expression  in  Scots  law,  and  may  be  taken  as 
being  synonymous  with  the  expression  Cujus  est  solum  ejus  est  ad  coelum 
usque  ad  inferos  in  English  law. 

(/)  An  excellent  account  of  the  principles  of  the  Law  of  Scotland  may 
be  found  in  the  book  under  that  title  by  G.  J.  Bell,  published  by  T.  &  T. 
Clark,  38,  George  Street,  Edinburgh,  to  which  the  Author  is  indebted  for 
most  of  the  material  in  this  chapter. 
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THE  LAW  OF  FORESTRY  IN  IRELAND. 

The  law  of  Ireland  is,  in  general,  the  same  as  that 
of  England,  but  there  are  many  Statutes  which 
apply  solely  to  Ireland.  These  Statutes,  to  a  great 
extent,  refer  to  Land  Law  and  Land  Purchase  in 
Ireland.  They  include  a  group  of  Statutes  known 
as  the  Timber  Acts, (a)  which  date  from  1766  on¬ 
wards,  and  form  a  code  of  laws  relating  to  trees  that 
is  peculiar  to  Ireland. 

What  are  Timber  Trees? 

The  meaning  of  the  words,  timber  trees,  in  the 
Statutes  is  very  different  from  their  meaning  in  Eng¬ 
land.  Under  these  Irish  Statutes,  Oak,  Beech,  Ash 
and  Elm,  Larix,  Sycamore,  Walnut,  Chestnut, 
Cherry,  Lime,  Poplar,  Alder,  Quicken  or  Mountain 
Ash,  Holly,  Timber,  Sallow,  Asp,  Birch,  Cedar, 
Pine  and  Fir  trees,  shall  be  deemed  and  be  taken  to 
be  timber  trees. (6) 

Many  privileges  as  to  dealing  with  timber  trees 
are  conferred  upon  tenants,  as  shown  below,  and 
these  privileges  have  been  extended  to  fruit 
trees,  (c) 


(a)  5  Geo.  IH.,  c.  17  (Irish);  15  &  16  Geo.  III.,  c.  26  (Irish); 
23  &  24  Geo.  III.,  c.  39  (Irish) :  51  &  52  Viet.,  c.  37. 

(b)  15  &  16  Geo.  III.,  c.  26  (Irish),  s.  3.  Cited  verbatim  from  Cherry's 
“Irish  Land  Law.” 

(c)  51  &  52  Viet.,  c.  37.  s.  1  (2). 
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Tenants  for  Lives  Perpetually  Renewable. 

The  earliest  of  the  Timber  Acts  provides  (d)  that 
tenants  for  life  perpetually  renewable  shall  not  be 
impeachable  of  waste  in  respect  of  such  timber  trees 
or  woods  as  they  may  plant  after  the  first  day  of 
September,  1766,  any  covenants  in  leases  or  settle¬ 
ments,  previously  made,  or  any  law  or  usage  to  the 
contrary  notwithstanding. 

Such  tenants  have,  therefore,  the  right  to  cut  and 
carry  away  any  trees  planted  by  them  after  the  date 
named,  provided  that  they  pay  their  rents,  and  per¬ 
form  the  covenants  of  their  leases.  It  must,  how¬ 
ever,  be  noticed  that  the  right  to  cut  and  carry  away 
timber  does  not  apply  to  trees  planted  before  the  first 
of  September,  1766,  (e)  and  that  the  right  to  cut  and 
carry  away  timber  planted  after  that  date  can  be 
contracted  out  of  by  an  express  stipulation  or 
covenant  in  the  lease  or  settlement. 

Tenants  for  Life  or  Years. 

By  virtue  of  the  provisions  of  the  Timber  Acts, 
tenants  for  life  or  lives,  or  for  any  unexpired  residue 
of  fourteen  years,  and  every  Statutory  tenant  under 
the  Land  Law  (Ireland)  Act,  1881,  (/)  are  entitled 
to  fell  and  dispose  of  any  timber  or  fruit  trees 
planted  by  themselves,  or  which  they  have  caused 
to  be  planted. 

In  order  to  have  this  right,  a  tenant  must  do  the 
following  acts  within  twelve  calendar  months  after 
the  planting  of  such  trees:- — Firstly,  he  must,  at 
least  twenty  days  before  he  makes  an  affidavit,  give 


(d)  5  Geo.  III.,  c.  17  (Irish),  s.  1. 

(e)  Galway  i\  Baker,  (.1810)  7  Cl.  &  Fin.  379. 
(/)  44  &  45  Viet.,  c.  49. 
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to  the  person  or  persons  under  whom  he  immediately 
derives  his  land,  or  to  the  agent  of  such  person  or 
persons,  notice  of  his  intention  to  register  the  trees. 
Secondly,  he  must,  at  least  thirty  days  prior  to 
making  the  affidavit,  give  notice  of  his  intention  to 
register  the  trees  by  public  advertisement  in  the 
Dublin  Gazette,  or  else  he  must  give  notice  of  the 
same  in  writing  to  the  head  landlord,  owner  or 
owners,  of  the  said  ground,  or  to  his  or  their  agents 
at  least  twenty  days  prior  to  the  making  of  the  affi¬ 
davit.  Thirdly,  he  must  make  an  affidavit  before  a 
Justice  of  the  Peace  of  the  countv  in  the  form  given 
in  the  Act,  that  he  has  done  these  things  at  the 
proper  times,  and  this  affidavit  must  be  lodged  with 
the  Clerk  of  the  Peace  of  the  county  in  which  the 
plantation  is  situate. 

With  regard  to  the  sale,  the  tenant  has  the  power 
to  sell  his  right  and  title  in  the  trees  or  coppices, 
or  any  part  of  same,  to  the  person  under  whom  he 
may  derive  mediately  or  immediately,  and  the 
person  so  purchasing  shall  have  all  rights,  titles, 
properties  and  privileges  which  are  secured  by 
Statute  to  the  tenant,  but  such  sale  must  be  by 
means  of  a  written  agreement  attested  by  two  wit¬ 
nesses.  An  attested  copy  of  such  instrument  must 
be  lodged  with  the  Clerk  of  the  Peace  in  open  Court 
at  Quarter  Sessions,  and  there  be  proved  upon  oath 
to  be  a  true  copy. 

If  the  tenant  assigns  his  lease  and  all  his  estate, 
right,  title,  and  interest  in  the  lands,  this  will  convey 
his  right  to  the  trees  also,  not  only  in  equity,  but,  it 
would  appear,  at  law  likewise,  (g) 

Uj)  Standish  v.  Murphy.  (1852  )  2  Ir.  Ch.  R.  '264  ;  over-ruling  Herbert 
v.  Jameson,  (1837)  6  L.Rec.  N.S.  92. 
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A  tenant  is  also  able  to  claim  compensation,  in 
respect  of  trees  planted  and  registered  by  him.  under 
the  fourth  section  of  the  Landlord  and  Tenant  (Ire¬ 
land)  Act.  1870. (h)  provided  that  he  holds  under  a 
lease  of  not  less  than  thirty-one  years,  or,  if  the  lease 
was  made  before  the  first  day  of  August,  1870,  for 
a  term  of  life  or  lives  with  or  without  a  concurrent 
term  of  years,  which  lease  shall  have  existed  for 
thirty-one  years  before  the  making  of  the  claim,  (i) 
This  right  of  the  tenant  to  claim  compensation  is 
limited  to  the  amount  of  the  value  of  such  improve¬ 
ment  at  the  time  when  the  claim  is  made. 

In  those  cases  where  the  lease  is  for  an  uncertain 
term,  the  tenant  has  the  liberty,  for  the  space  of  one 
year  after  the  expiration  of  the  lease,  to  enter  on  the 
lands  and  cut,  carry  away  and  dispose  of  the  trees. 

Purchasers. 

In  the  Irish  Land  Act,  1909,  (j)  land  purchased 
under  Section  4  of  the  Irish  Land  Act,  1903,  (fc)  for 
planting  trees,  may  be  released  from  grazing  rights, 
or  other  easements,  by  the  Land  Commission,  on  the 
application  of  the  trustees. 

Under  Section  32  of  the  Irish  Land  Act,  1909,(1) 
where  the  Land  Commission  has  made  an  advance 
under  the  Land  Purchase  Acts,  the  proprietor  shall 
not,  without  the  consent  in  writing  of  the  Depart¬ 
ment  of  Agriculture  and  Technical  Instruction  for 


(h)  33  &  34  Viet.,  c.  46. 

(0  51  &  52  Viet.,  c.  37,  s.  2. 
O')  9  Ed w.  VII.,  c.  42,  s.  19. 

(k)  3  Edw.  VII.,  c.  37. 

(l)  9  Edw.  VII.,  c.  42. 
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Ireland,  permit  to  be  cut  down  or  uprooted  any  tree 
(other  than  a  fruit  tree  or  osier  upon  the  holding), 
under  a  penalty  not  exceeding  five  pounds  for  each 
free  so  cut  down  or  uprooted. 

Estovers. 

The  law  relating  to  estovers  in  Ireland  differs 
somewhat  from  that  in  England,  owing  to  Statute 
law.  The  Landlord  and  Tenant  Act  (Ireland), 
1860, (in)  which  repealed  an  earlier  Act,(n)  pro¬ 
vides  that :  - — - 

No  tenant  of  any  lands  holden  under  any  lease  or  other 
contract  of  tenancy  conferring  an  estate  or  interest  less  than 
a  perpetual  estate  or  interest,  and  made  on  or  after  the  first 
day  of  January,  one  thousand  eight  hundred  and  sixty -one, 
shall  cut  down,  top,  lop,  or  grub  any  tree  or  wood  growing 
on  the  said  lands,  unless  such  tenant  shall  be  authorized 
thereto  by  covenant  or  agreement  in  the  lease  under  which 
the  lands  are  holden,  if  there  be  a  lease,  or  unless  such 
tenant  shall  have  the  previous  consent  in  writing  of  the 
landlord  competent  to  give  such  consent  for  that  purpose, 
or  shall  have  been  lawfully  required  so  to  do,  under  a 
penalty  not  exceeding  five  pounds  for  each  tree  cut  down, 
topped,  lopped,  or  grubbed,  to  be  recoverable  by  the  imme¬ 
diate  landlord  by  civil  bill  action  in  the  county  in  which 
the  tenant  usually  resides,  or  in  the  county  in  which  the 
lands  or  any  part  of  them  are  situate,  at  the  election  of  the 
landlord  :  Provided  that  nothing  in  this  provision  contained 
shall  affect  any  right  which  any  tenant  may  lawfully  exer¬ 
cise  or  enjoy  in  respect  of  trees  duly  registered  and  belonging 
to  such  tenant,  or  in  respect  of  Willows,  Osiers,  or  Sallows, 
under  any  Act  in  force  in  Ireland. 

The  concluding  paragraph  of  this  section  refers 
to  the  powers  of  a  tenant  to  cut  and  take  timber 
under  the  Timber  Acts,  previously  referred  to.  One 


0)0  23  &  24  Viet.',  c.  154,  s.  31. 
00  31  Geo.  III.  (Irish),  c.  40. 
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of  these  Acts  (o)  provides  that  a  tenant  for  life  or 
lives  by  settlement,  or  any  tenant  for  years,  exceed¬ 
ing  twelve  years  unexpired,  who  shall  plant  timber 
trees,  shall  be  entitled  during  his  term  to  house  boot, 
plow  boot,  cart  boot  and  car  boot  of  such  trees  as  are 
planted  by  him.  This  is  in  addition  to  his  right  to 
take  and  sell  the  trees  upon  the  expiration  of  his 
lease,  or  when  the  trees  have  reached  maturity, 
whichever  may  first  happen.  (/^ 


(o)  5  Geo-  III.,  c.  17  (Irish),  s.  2. 

< P )  The  Acts  referred  to  are  printed  in  Cherry's  “  Irish  Land  Law 
and  Land  Purchase  Acts.”  published  by  Falconer,  Dublin  :  and  an  excellent 
account  of  them,  with  many  decisions  thereon,  is  contained  in  Furlong's 
“  Law  of  Landlord  and  Tenant,”  2nd  ed„  pp.  082-088. 
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CHAPTER  XXIV. 


PROPERTY  IN  BIRDS  AND  ANIMALS. 

The  ownership  of  land  carries  with  it  no  property 
in  birds  or  animals  being  upon  or  over  that  land 
so  long  as  they  remain  in  a  wild  state  and  subject 
to  no  control  or  restraint.  In  this  respect  there  is 
no  distinction  between  game  and  other  birds  and 
animals,  but  with  regard  to  the  former  the  land¬ 
owner's  possession,  as  distinguished  from  his  pro¬ 
perty,  is  safeguarded  in  many  ways  by  the  Statutes 
relating  to  trespassing  and  poaching,  and  the  civil 
remedy  of  an  action  for  damages  is,  of  course,  in 
all  cases  open  to  him. 

The  principles  which  determine  how  birds  and 
animals  may  be  or  become  the  subject  of  property 
are  well  established,  and  are  sufficiently  illustrated 
b}^  a  short  reference  to  the  decided  cases.  In  R.  v. 
Townleij  ( a )  poachers  had  killed  rabbits  on  Crown 
land  known  as  Selsey  Forest,  collected  them  in  bags 
and  bundles  and  hidden  them  in  a  ditch  on  the 
same  land,  intending  to  remove  them  about  three 
hours  later.  While  subsequently  removing  the  dead 
rabbits  one  of  the  men  was  caught,  was  afterwards 
indicted  for  stealing  the  rabbits  and  convicted  of 
larceny.  This  conviction  was  quashed  on  appeal 


«0  (1871)  40  L.J.  M.C.  144. 
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to  the  Court  for  Crown  Cases  Reserved,  and  the  law 
was  so  clearly  stated  by  Bovill,  C.J.,  in  his  judg¬ 
ment,  that  it  may  be  quoted  here  at  some  length :  — 

The  first  point  to  be  considered  is  the  nature  of  the  £>ro- 
perty.  The  rabbits,  when  alive,  were  animals  ferce  naturae, 
not  the  subject  of  property,  but  there  was  a  right  to 
take  them  recognised  by  law,  a  right  ratione  soli  which  the 
common  law  gives  to  every  owner  of  land  and  his  licensees 
to  kill  and  take  animals  which  from  time  to  time  may  be 
found  on  the  land  ;  and  as  soon  as  that  right  is  exercised, 
whether  by  licensees  or  trespassers,  the  animals  become  the 
property  of  the  owner  of  the  soil.  That  was  clearly  decided 
in  Blades  v.  i2)byps,(b)  uhich  was  also  a  case  of  rabbits, 
and  the  same  rule  had  been  laid  down  in  Lonsdale  v. 
B icjcj  (c)  with  respect  to  grouse.  The  rabbits  here  were 
killed  on  lands  the  property  of  the  Crown  ;  they  had  been 
started  there  and  were  left  dead  on  the  same  ground,  and 
therefore  under  these  circumstances  would  become  Crown 
property.  But  with  regard  to  all  property  of  a  like  kind 
to  this,  such  as  property  annexed  to  the  soil,  fixtures, 
trees,  etc.,  before  a  person  can  be  convicted  of  larceny  of 
them,  there  must  not  only  be  a  severance,  but  also  a 
felonious  taking,  which  must  not  be  a  continuous  act  with 
the  severance.  That  doctrine  has  long  been  recognised. 
.  .  .  This  case  must  stand  on  much  the  same  principle, 

a  principle  applicable  to  all  sorts  of  game,  where  a  bird  is 
killed  and  falls  on  the  land,  it  becomes  the  property  of 
the  owner  of  the  soil,  but,  at  the  same  time,  that  fact 
does  not  entitle  the  owner  to  maintain  an  indictment  for 
larceny  against  the  person  who  kills  it  and  picks  it  up  ; 
in  order  to  support  an  indictment  for  larceny  in  cases  of 
that  kind,  there  must  be  a  decided  severance  between  the 
act  of  killing  and  the  act  of  taking  away.  ...  I  think 
there  was  evidence  (in  this  case)  on  which  the  jury  might 
well  come  to  the  conclusion  that  the  capturing,  killing  and 
taking  away  was  one  continuous  act. 

The  decision  in  R.  v.  Toicnley  covers  the  cases 
where  a  wild  bird  or  animal  is  found,  killed  and 
taken  on  the  same  land.  It  remains  to  consider  the 


lb)  (1865)  11  H.L.C.  621. 
(c)  (1857)  26  L.J.  Ex.  196. 


PROPERTY  IN  WILD  BIRDS  AND  ANIMALS.  315 


case  where  an  animal  is  found  on  one  man's  land 
and  pursued  to  the  land  of  another,  and  there  killed. 
Thus,  where  hounds  started  a  hare  and  hunted  it 
off  the  land  where  it  was  found  on  to  the  land  of 
another  person  where  it  was  killed,  it  was  held  that 
the  person  acting  as  master  of  the  hounds  had 
reduced  the  hare  into  possession  by  the  agency  of 
the  hounds,  and  that  he  was  entitled  to  claim  the 
dead  hare  as  his  property,  (d)  It  appears  that  the 
skill  and  industry  of  the  hunter,  even  though  he  be 
a  trespasser  on  both  lands,  or  at  most  a  licensee,  are 
sufficient  to  enable  him  to  reduce  the  animal  into 
possession,  and  to  allocate  to  himself  the  property 
therein,  when  he  succeeds  in  killing  it. 

With  regard  to  domestic  and  tame  birds  and 
animals,  the  property  in  these  is  prima  facie  in  the 
owner  of  the  land.  The  question  of  tameness  is  one 
of  fact  to  be  determined  in  each  individual  case, 
i.e.  whether  the  animal  has  been  so  tamed  that  it 
can  no  longer  be  considered  as  moving  and  .living 
in  its  natural  wild  state,  and,  if  once  completely 
tame,  whether  it  has  merely  temporarily  strayed  or 
reverted  substantially  to  its  natural  wild  state. 

The  rearing  of  young  game  birds  with  common 
hens  may  well  give  rise  to  some  difficulty  in  deter¬ 
mining  in  some  cases  the  point  when  such  birds 
emerge  into  their  natural  free  state.  Young 
partridges  reared  by  a  hen  in  a  coop  which  remain 
with  the  hen  at  night  have  been  held  to  be  the  sub¬ 
ject  of  larceny,  (e) 


(d)  Churchward  v.  Studdy,  (1811)  14  East  -41) ;  see  also  Sutton  t\  Moody 
(1697)  2  Salk.  556. 


(e)  R.  v.  Shickle,  ( 1808)  38  L .J.  M.C.  21. 
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By  Section  22  of  the  Larceny  Act,  1861,  (/)  it  is 
an  offence,  punishable  on  a  first  conviction  with  six 
months’  imprisonment  or  a  fine  of  £20,  to  steal  any 
bird,  beast  or  other  animal  ordinarily  kept  in  a 
state  of  confinement  or  for  any  domestic  purpose, 
not  being  the  subject  of  larceny  at  common  law,  or 
wilfully  to  kill  any  such  bird,  beast  or  animal  with 
intent  to  steal  the  same,  or  any  part  thereof.  The 
interpretation  of  “  ordinarily  kept  in  a  state  of  con¬ 
finement  or  for  any  domestic  purpose”  must 
naturally  vary  with  the  locality  and  with  the 
custom  of  the  country.  The  birds  and  animals 
which  are  not  the  subject  of  larceny  at  common 
law  are  bears,  foxes,  monkeys,  apes,  polecats,  cats, 
ferrets,  thrushes,  singing  birds  in  general,  parrots 
and  squirrels,  and  others  probably  kept  for  whim, 
profit  or  pleasure,  as  badgers,  hawks,  herons, 
falcons,  goats,  rooks;  for  all  these  are  animals  ferae 
naturae,  and,  although  reclaimed,  do  not  serve  for 
the  food  of  man.(p) 

By  Section  23  of  the  Larceny  Act,  1861,  (h)  it  is 
an  offence  wilfully  to  kill,  wound  or  take  any  house- 
dove  or  pigeon  under  such  circumstances  as  shall 
not  amount  to  larceny  at  common  law.  It  is  lar¬ 
ceny  at  common  law  to  take  tame  pigeons  or  pigeons 
in  dovecots,  (i) 

Deer  in  a  state  of  confinement,  e.g.  in  an  inclosed 
park,  are  the  property  of  the  landowner  and  the 
subject  of  larceny  at  common  law.  In  addition, 
Sections  12  and  13  of  the  Larceny  Act,  1861,  make 


(/)  24  &  25  Viet.,  c- 96. 

(0)  See  Stones’  "Justices'  Manual  ” — Animals  feres  naturcc, 
( h )  24  &  25  Viet.,  c.  96. 

(0  R.  v.  Cheaffor,  (1851)  2  Den.  C-C.  361. 


PROPERTY  IN  EGGS. 


317 

it  an  offence  to  hunt  or  take  deer  in  the  uninclosed 
part  of  a  forest  or  in  any  inclosed  ground,  and 
Sections  14  and  15  of  the  same  Act  deal  with 
suspected  persons  found  in  possession  of  venison  and 
the  setting  of  engines  for  taking  deer.(j) 

Property  in  Eggs. 

Apparently  it  is  not  larceny  to  take  eggs  in 
their  natural  state  in  the  nest,  as  they  “  savour  of 
the  realty,”  provided  that  the  removing  the  eggs 
from  the  nest  and  carrying  them  away  are  not  two 
distinct  and  severable  acts.  Eggs  which  have  been 
purchased  for  rearing  purposes  are,  of  course,  in 
this  respect  in  a  different  category. 

It  is  an  offence,  under  Section  24  of  the  Game 
Act,  1831, (k)  wilfully  to  take  from  or  destroy  in 
the  nest  the  eggs  of  any  bird  of  game,  or  swan, 
wild  duck,  teal  or  widgeon,  or  knowingly  to  have 
any  eggs  so  taken;  and,  in  addition  to  the  above 
provision,  the  eggs  of  pheasants  and  partridges, 
grouse  and  black  or  moor  game  are  “  game  ”  for 
the  purposes  of  the  Poaching  Prevention  Act, 
1862.(1) 

Under  the  Wild  Birds  Protection  Act,  1896, (m) 
the  eggs  of  wild  birds  are  protected  according  to 
the  orders  from  time  to  time  in  force  in  various 
counties. 


( / )  See  Oke's  "  Game  Laws,”  5th  ed.,  pp.  23,  308. 
(/c)  1  &  2  Will.  IV.,  c.  32. 

(1)  25  &  20  Viet.,  c.  114. 

(m)  59  &  60  Viet.,  c.  56. 
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SPORTING  RIGHTS. 

While  it  is  true  that  the  owner  of  land  has  not 
such  property  in  the  wild  birds  and  animals  upon 
his  land  as  will  make  them  the  subjects  of  larceny 
at  common  law,  yet  he  has  the  sole  right  of  taking 
such  birds  and  animals,  and  may  dispose  of  such 
right  to  another;  or,  if  he  let  the  land  to  another, 
he  may  (subject  to  the  provisions  of  the  Ground 
Game  Acts)  reserve  such  right  to  himself.  When 
land  is  let,  the  tenant,  apart  from  special  agreement, 
has  the  sole  right  of  sporting  over  the  land,  and 
may  himself  dispose  of  that  right. 

The  severance  of  the  right  of  sporting  over  land 
from  the  right  of  possession  of  the  land  is  effected 
either — (1)  by  a  reservation  of  the  sporting  rights 
when  the  land  is  let,  or  (2)  by  an  express  grant 
of  the  sporting  rights  alone  without  the  land.  In 
the  latter  case  the  grantee  of  the  sporting  rights  is 
entitled  to  enter  upon  and  occupy  the  land  at  such 
times  and  for  such  purposes  only  as  may  be  con¬ 
sistent  with  the  proper  exercise  of  the  right  of  sport¬ 
ing  thereon. 

A  reservation  of  sporting  rights  or  of  game  is 
incorporated  into  the  agreement  or  lease  by  which 
the  tenancy  is  created.  Such  a  provision  to  be 
effective  must  be  an  express  reservation,  and  not 
merely  a  condition  by  which  the -tenant  agrees  that 
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he  will  not  himself  take  game  on  the  land.  The 
breach  of  such  a  condition  would  not  make  the 
tenant  criminally  liable  under  Section  12  of  the 
Game  Act,  1831.  (a) 

A  contract  of  tenancy  cannot  be  enforced  unless 
some  memorandum  in  writing  signed  by  the  party 
to  be  charged  therewith  is  put  in  evidence  to  prove 
the  contract. (b)  A  verbal  agreement  for  a  reserva¬ 
tion  of  sporting  rights,  or  game,  even  if  made  at 
the  time  of  the  signing  of  a  written  tenancy  agree¬ 
ment,  cannot  be  relied  upon ;  but  it  appears  that 
when  a  tenant  holds  land  under  a  verbal  agreement 
only  and  does  not  dispute  it,  he  cannot  be  heard  to 
say  that  a  reservation  of  game  forming  one  of  the 
terms  of  such  verbal  agreement  cannot  be  enforced 
because  it  is  not  in  writing.  There  is  some 
authority  for  saying  that  there  may  be  a  parol  reser¬ 
vation  of  game  upon  a  parol  demise,  (c) 

The  words  used  in  a  reservation  will  be  literally 
and  accurately  interpreted  in  each  case,(d)  so  that 
it  is  important  to  show  clearly  the  intention  of 
the  parties ;  thus  the  difference  may  become  very 
material  between  a  reservation  of  game  on  the  land 
and  a  reservation  of  sporting  over  the  land,  where 
the  landlord  desires  the  right  to  enter  on  the  land 
with  hounds  and  draw  the  coverts  for  foxes. 

An  agreement  to  grant  a  lease  of  sporting  rights, 
to  be  enforceable,  must  be  in  writing  and  signed,  (e) 


(а)  Coleman  v.  Bathurst.  (1871)  L.R.  0  Q.B.  366. 

(б)  29  Car.  II.,  c.  3,  s.  4. 

(c)  Jones  r.  Williams,  (18771  36  L.T.  559. 

(d)  Spicer  r.  Barnard, '(1859)  23  J.P.  311. 

( c )  Webber  r.  Lee,  (1833)  47  J.P.  4. 
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The  grant  itself,  however,  is  a  grant  of  a  profit  a 
prendre,  and  must  be  made  in  the  form  of  a  deed .(/) 
In  effect,  no  document  purporting  to  grant  such  a 
right,  which  does  not  fulfil  the  requirements  of  a 
deed,  can  do  more  than  endow  the  grantee  with  a 
license  personally  to  exercise  the  right,  an  uncertain 
position  which  would  be  of  no  more  value  to  the 
grantee  than  that  of  a  tenant  at  will  in  the  case 
of  land,  based  on  a  permission  revocable  at  the 
caprice  of  the  grantor. 

In  certain  circumstances,  however,  an  agreement 
not  under  seal  may  have  the  effect  of  placing  the 
grantee  in  a  far  stronger  position  than  that  of  a 
mere  licensee.  Thus,  where  there  was  an  agreement 
in  writing  (not  under  seal)  for  a  lease  of  shooting 
and  the-  tenant  enjoyed  the  shooting  and  paid  the 
rent  therefor,  which  was  accepted  by  the  land¬ 
lord,  and  the  parties  so  continued  from  year  to 
year,  it  was  held  that  the  agreement  was  (in  equity) 
something  more  than  a  mere  licence,  that  it  con¬ 
ferred  a  right  to  shoot  and  carry  away  the  game 
when  shot,  and  that  it  was  not  revocable  at  will ; 
further,  that  the  shooting  tenancy  was  from  year  to 
year, ,  and  that  the  tenant  was  entitled  to  reason¬ 
able  notice. (cj)  In  this  case  Cozens  Hardy,  J.,  said 
that  he  did  not  feel  bound  to  hold  that  six  months’ 
notice  must  be  given  in  a  case  of  this  kind,  but 
that  assuming  that  the  tenant  was  entitled  to 
“  reasonable  notice  ”  expiring  at  Lady-day,  verbal 


(/)  Ewart  v.  Graham,  (1859)  7  H.L.C.  344 ;  Bird  v.  Higginson,  (1837) 
2  A.  &  E.  690- 

(g)  Lowe  v.  Adams,  (1901)  2  Cb.,  at  p.  601. 
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notice  given  in  February  or,  at  the  latest,  in  the 
early  part  of  March,  after  the  end  of  the  shooting 
season,  was  reasonable  and  sufficient. 

The  difference  between  a  “  personal  license  of 
pleasure  ”  and  a  license  of  a  profit  a  prendre  is 
illustrated  in  the  judgment  in  Wickham  v. 
Haicker.ih )  Parke,  B.,  there  said: — - 

If  there  be  a  personal  license  to  an  individual  to  hunt 
at  his  pleasure,  he  cannot  take  away  to  his  own  use  the 
game  killed,  or  go  with  servants,  still  less  send  servants 
to  kill  for  him,  or  assign  his  license  to  another ;  but,  if 
the  person  is  meant  to  have  a  jn'operty  in  the  game  which 
he  kills,  it  is  otherwise ;  and,  therefore,  if  the  license 
is  to  hunt,  kill  and  carry  away,  he  may  hunt  with  servants 
or  by  servants, 

and  later  he  quotes  from  the  Year  Book  XI.  Henry 
VII.,  fol.  86:  — 

If  one  license  me  and  my  heirs  to  come  and  hunt  in  his 
park,  I  must  have  a  writing  (that  is,  a  deed)  of  that 
licence,  for  a  thing  passes  by  that  licence  which  endures 
in  perpetuity ;  but,  if  he  license  me  one  time  to  hunt,  that 
is  good  without  a  deed,  for  no  inheritance  passes. 

Where,  under  a  parol  agreement,  a  tenant  of 
sporting  rights  has  entered  upon  the  land  to  shoot 
or  hunt,  and  has  enjoyed  the  exercise  of  the  sport¬ 
ing  rights  thereon,  and  taken  the  benefit  of  the 
agreement,  he  cannot  avoid  payment  of  a  proper 
sum  for  the  use  and  occupation,  on  the  ground  that 
the  agreement  was  not  made  in  proper  form.(i) 

Liabilities  in  the  Exercise  of  Sporting  Rights. 

The  duties  and  liabilities  attaching  to  the  exer¬ 
cise  of  sporting  rights  are  chiefly  such  as  may  arise 


(h )  <  1 8401 10  L.J.  Ex.  at  pp.  1.18  et  seq. 

(i)  Thomas  v.  Fredricks,  (1347)  10  Q.B.  77.3  :  Holford  r.  Pritchard,  (1849) 
3  Ex.  793. 
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from  the  maxim,  sic  liter e  tuo  ut  alienum  non  Icedas. 
The  rule  is  the  same  in  this  respect  whether  the 
person  exercising  the  right  be  an  owner  in  posses¬ 
sion,  a  shooting  tenant,  a  master  of  hounds,  or  a 
farmer  acting  within  the  provisions  of  the  Ground 
Game  Acts,  or  any  other  person,  whether  he  be 
the  full  owner  or  grantee  of  the  rights  or  merely 
a  licensee.  In  general,  the  test  of  liability  is 
whether  the  right  lias  been  exercised  reasonably, 
and  this  can  only  be  determined  from  the  facts  in 
each  case,  but  where  a  definite  act  of  trespass  of 
any  kind  has  been  committed,  there  is  a  remedy 
in  damages,  and  the  question  of  what  is  reasonable 
may  not  then  arise. 

A  shooting  tenant  or  owner  in  possession  will  be 
held  liable  for  damage  caused  by  game  or  rabbits 
where  the  quantity  thereof  is  greater  than  the 
natural  stock  upon  the  land,  and  it  is  submitted 
that  a  similar  principle  would  apply  where  game 
birds  in  large  numbers  are  artificially  caused  to 
frequent  a  particular  part  of  an  estate,  even 
although  the  stock  might  be  natural  and  normal  if 
generally  distributed  over  the  whole  estate.  In  the 
case  of  Farrer  v.  Nelson, (j)  Pollock,  B.,  said:  — 

I  will  first  deal  with  the  question  whether  an  action  can 
be  brought  against  any  person  who  collects  animals  upon 
his  land  so  as  to  injure  the  crops  of  the  neighbour,  and 
I  should  say  that  beyond  doubt  such  an  action  would  lie, 
and  that  the  rule  upon  which  it  would  be  founded  would 
be  not  so  much  negligence  as  upon  an  infraction  of  the 
rule  sic  utere  tuo  ut  alienum  non  Icedas. 

I  agree,  however,  that  this  does  not  solve  the  question 
before  us.  It  is  not  merely  the  case  of  a  man  collecting 


O')  (1885)  15  Q.B.D.,  at  p.  260. 
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noxious  animals  upon  his  land  so  as  to  injure  his  neigh¬ 
bour,  but  the  ease  of  a  man  entitled  to  keep  game  upon 
the  land,  and  the  tenant  complaining  of  injury  to  his  crops 
from  this  game  being  unduly  multiplied.  As  I  understand 
the  law,  each  person  in  this  country  is  entitled  to  bring 
on  his  land  any  quantity  of  game  which  can  reasonably 
and  properly  be  kept  on  it,  and  so  that  nothing  extra¬ 
ordinary  or  non-natural  is  done,  .  .  .  but  the  moment 

he  brings  on  game  to  an  unreasonable  extent  he  is  doing 
that  which  is  unlawful,  and  an  action  may  be  maintained 
by  his  neighbour  for  the  damage  which  he  has  sustained. 

Similarty,  a  shooting  tenant  is  liable  for  damage 
to  crops  or  young  trees  caused  by  an  abnormal 
stock  of  rabbits,  (k)  Further,  he  is  liable  for 
damage  to  standing  crops,  underwood,  fences,  etc., 
caused  by  beaters  or  by  any  of  his  servants  or 
agents  acting  under  his  authority  or  in  the  course 
of  their  employment  by  him. 

Section  10  of  the  Agricultural  Holdings  Act, 
1908,(0  makes  special  provision  for  the  payment  of 
compensation  by  the  landlord  to  a  tenant  of  an 
agricultural  holding  for  damage  to  his  crops  from 
game.  It  is  important  to  notice  that  “  game  here 
does  not  include  “  ground  game.”  (???) 

Ground  Game. 

Under  the  Ground  Game  Acts,  1880  and  1906,  (/i) 
every  occupier  of  land  lias  a  right,  which  is 
inseparable  from  his  occupation,  to  take  and  kill 
ground  game  thereon,  (o)  The  occupier  cannot 
contract  out  of  the  Statute,  and  cannot  therefore, 
by  express  agreement,  divest  himself  of  the  right (*) 


(*)  Hilton  v.  Green,  (1862)  2  F.  &  F.  821. 

0)  8  Edw.  VII..  c.  28. 

( m )  See  Oke’s  “  Game  Laws.”  5th  ed.,  p.  91. 
<»)  43  &  44  Viet.  c.  47  :  6  Edw.  VII.  e.  21. 
to)  Ground  game  is  Hares  and  Rabbits  only. 
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thereby  conferred  (ss.  2  &  8 ).(p)  Eveiy  reserva¬ 
tion  of  game,  therefore,  by  a  landlord  is  subject 
to  this  right  on  the  part  of  the  tenant;  and  in  the 
ease  of  such  a  reservation  the  right  to  kill  and  take 
hares  and  rabbits  is  capable  of  concurrent  exercise 
by  both  the  landlord  and  the  tenant,  or,  if  the  land¬ 
lord  has  let  the  sporting  rights  to  a  third  person, 
then  concurrently  by  that  third  person  and  the 
tenant,  (q)  The  occupier  may  exercise  the  right  by 
himself  and  by  persons  duly  authorised  by  him  in 
writing,  but  so  far  as  firearms  are  used,  only  one 
such  other  person  (in  addition  to  the  occupier)  may 
be  authorised.  The  persons  who  may  be  authorised 
must  come  within  the  definition  of  (i.)  members 
of  the  occupier’s  household  resident  on  his  land, 
(ii.)  persons  in  his  ordinary  service  on  such  land, 
and  (iii.)  any  other  person  bona  fide  employed  by 
him  for  reward  in  the  taking  and  destruction  of 
ground  game.  It  is  not  always  easy  to  determine 
precisely  what  persons  may  or  may  not  come  within 
these  categories;  it  remains  chiefly  a  question  of 
fact  to  be  determined  from  the  circumstances  in 
each  case.(r)  As  to  the  third  category,  it  has  been 
held  that  payment  in  kind,  e.g.  in  the  hares  and 
rabbits  taken,  may  be  sufficient  to  satisfy  the 
Statute,  and  that  money  payment  alone  is  not 
essential,  (s) 

No  authorisation  by  the  occupier  thus  to  kill  and 
take  ground  game  is  valid  unless  made  in  writing, 


( p )  Stanton  v.  Brown.  (1900)  1  Q.B.  671 :  Beardmore  v.  Meakin.  L.J.  notes 
of  cases,  1884, 1885,  p.  8 :  Sherrard  v.  Gascoigne,  (1900)  2  Q.B.  279. 

(?)  Morgan  v.  Jackson.  (1895),  1  Q.B.  885. 

(r)  See  Oke's  “  Game  Laws.”  5th  ed.,  p.  107  et  seq. 
is)  Bruce  ».  Prosser,  (1898)  62  J.P.  466. 
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and  the  person  or  persons  so  authorised  must  bo 
prepared  to  produce  such  written  authority  on  de¬ 
mand  by  anyone  having  a  concurrent  right  to  the 
ground  game  or  by  anyone  authorised  by  the  last- 
mentioned  person  so  to  demand.  (Sec.  1  (c).) 

Section  6  of  the  principal  Act  (t)  imposes  certain 
restrictions  upon  the  occupier,  viz.,  firearms  may 
not  be  used  for  the  purpose  of  killing  ground  game 
between  the  expiration  of  the  first  hour  after 
sunset  and  the  commencement  of  the  last  hour 
before  sunrise;  spring  traps  may  not  be  used  for 
the  same  purpose,  except  in  rabbit  holes,  (u)  nor 
may  poison  be  employed.  These  prohibitions  do 
not  apply  to  an  owner  in  possession  of  the  sporting 
rights,  even  when  in  occupation  of  the  land.(r) 
nor  to  a  grantee  of  the  sporting  rights  who  is  not 
the  occupier  of  the  land  over  which  the  sporting 
rights  extend,  (to)  An  occupier,  however,  who 
enjoys  the  sporting  rights  by  reason  of  there  being 
no  reservation  thereof,  is  liable  under  the  section.  Or) 
It  is  important  to  remember  that  apart  from  this 
Act  the  use  of  poison  may  be  an  offence  under 
Section  3  of  the  Game  Act,  1831,  (y)  and  Section  8 
of  the  Protection  of  Animals  Act,  1911. (z) 

A  person  who  has  a  right  of  common  only  is  not 
an  “  occupier  ”  under  the  Act,  nor  is  a  person  by 


<0  43  &  44  Viet.,  c.  47. 

(u)  Re  Brown.  (1882)  9  R.  1183;  re  Fraser,  (1882)  10  R.  396  ;  Treat 
56  J.P.  629. 

(r)  Smith  u.  Hunt,  (1885)  54  L.T.  422;  Leworthy  r.  Rees,  (1913)  26 
T.L.R.  408. 

( w )  May  v.  Waters.  (1910)  1  K.B.  431. 

(a)  Waters  v.  Phillips.  (1888)  58  L.T.  108. 

(ij)  1  &  2  Will.  IV.,  e.  32. 

(2)  1  &  2  Geo.  V..  c.  27 
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reason  of  an  occupation  for  the  purpose  of  grazing 
for  not  more  than  nine  months  (Sec.  1  (2)  ). 

The  Ground  Game  (Amendment)  Act,  3  906,  (a) 
refers  only  to  the  occupiers  of  moorlands  and  unin¬ 
closed  lands  (not  being  arable  lands),  and  the  effect 
of  this  Act,  taken  in  conjunction  with  the  prin¬ 
cipal  Act  of  1880.  s.  1  (3),  is  that  such  an  occupier 
may  kill  and  take  ground  game  between  the  1st 
September  and  the  10th  December  (both  inclusive) 
otherwise  than  by  the  use  of  firearms,  and  from  the 
11th  December  until  the  31st  March  (both  inclusive) 
without  such  restrictions  as  to  firearms. (6)  These 
provisions,  however,  do  not  apply  to  detached  por¬ 
tions  of  moorlands  or  uninclosed  lands  adjoining 
arable  lands,  where  such  detached  portions  of 
moorlands  or  uninclosed  lands  are  less  than  twenty- 
five  acres  in  extent. 

Hunting. 

A  master  of  hounds  enters  upon  land  in  the 
occupation  of  others,  for  the  purpose  of  hunting, 
either :  — 

(i.)  As  owner  of  the  land,  having  reserved  the 
right  to  hunt  to  himself ;  or 

(ii.)  by  virtue  of  a  grant  or  licence  from  the 
owner  of  the  land,  where  such  owner  has 
reserved  the  right  by  his  tenancy  agree¬ 
ments  ;  or 

(iii.)  by  virtue  of  a  licence  from  the  owner  in 
possession,  or,  if  the  land  is  let,  from  the 
occupier;  or 

(iv.)  as  a  trespasser. 


(a)  6  Edw.  VII..  c.  21. 

( b )  See  Oke’s  “  Game  Laws,"  5th  ed.,  pp.  97.  105. 
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A  tenant  of  land  has  a  right  of  action  for  breach 
of  the  covenant  for  quiet  enjoyment,  if  the  landlord 
or  any  person  authorised  by  him  exercise  the  right 
to  hunt  in  a  manner  inconsistent  with  the  reserva¬ 
tion  of  the  right  as  reasonably  construed,  e.g.  if 
gates  are  left  open  and  stock  escapes,  or  if  fences 
are  unreasonably  damaged,  or  if  his  land  is  cut 
up  and  disturbed  to  an  unreasonable  extent  by 
reason  of  an  unduly  large  or  inconsiderate  “  field.” 
A  shooting  tenant,  even  where  entitled  only  to  the 
game,  will  have  a  similar  remedy  against  his  land¬ 
lord  if  the  coverts  are  drawn  unreasonably  often 
or  in  an  unreasonable  manner,  and  his  game  is 
disturbed  to  such  a  degree  as  seriously  to  interfere 
with  the  enjoyment  of  his  right  to  preserve,  manage 
and  shoot  the  game,  (c) 

Where  such  persons  are  mere  trespassers,  the 
remedy  of  the  shooting  tenant  is  an  action  for 
damages  against  them  and  not  against  the  land¬ 
lord,  and  in  rare  cases  it  might  be  possible  to 
prosecute  some  of  the  followers  of  a  hunt  for 
malicious  damage,  (d) 

It  seldom  occurs  that  a  master  of  hounds  finds 
himself  in  the  position  of  a  trespasser ;  in  practice 
he  only  becomes  a  trespasser  in  cases  where  he  is 
declared  to  be  so  by  the  occupier  of  the  land.  In 
hunting  countries  the  advantages  which  the  sporr, 
when  duly  regulated,  brings  to  the  district  are  well 
appreciated,  and  all  sections  of  the  community  lend 
their  support  and  co-operation.  Consequently,  a 


(c)  See  Oke's  “  Game  Laws.”  5th  ed„  p.  91 . 

00  Malicious  Damage  Act.  1861,  (24  &  25  Viet.,  c.  97). 
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master  of  hounds  enjoys  an  almost  universal  licence 
to  hunt  his  hounds,  over  the  land  in  the  district  ; 
sometimes  that  licence  is  expressly  given,  sometimes 
it  is  implied  from  the  absence  of  objection.  Such 
licence,  either  express  or  implied,  is,  however, 
revocable  at  the  will  of  the  occupier,  either  by  pre¬ 
vious  notice  or  at  the  time  when  an  entry  is  made 
or  attempted.  In  an  action  for  damages  for  tres¬ 
pass  it  would  be  a  matter  of  fact  to  be  determined 
from  the  evidence  in  each  case,  whether  a  licence 
of  this  sort,  either  express  or  implied,  existed  up  to 
the  moment  when  the  occupier  objected  to  the 
presence  of  the  hounds  on  his  land.  Where  there 
is  a  licence  to  bring  hounds  and  hunt,  it  must  be 
reasonably  interpreted,  having  regard  to  all  the 
circumstances,  and  cannot  be  construed  to  cover 
acts  of  unreasonable  damage  and  acts  of  negligence. 

In  the  case  of  Paul  v.  Summerhayes,(e )  persona 
hunting  with  foxhounds  attempted  to  enter  a  field 
in  pursuit  of  a  fox.  They  were  warned  by  the 
owner  of  the  land  not  to  enter,  and  their  entiy 
was  resisted  by  him.  In  order  to  overcome  the 
owner’s  resistance  they  committed,  and  were  con¬ 
victed  of,  an  assault  upon  him.  This  conviction 
was  upheld,  Lord  Coleridge,  C.J.,  remarking:  — 

The  sport  of  foxhunting  must  be  carried  on  in  subordina¬ 
tion  to  the  ordinary  rights  of  property.  Questions  such 
as  the  jn’esent  fortunately  do  not  often  arise,  because  those 
who  pursue  the  sport  of  foxhunting  do  so  in  a  reasonable 
spirit,  and  only  go  ujion  the  land  of  those  whose  consent 
is  expressly,  or  may  be  assumed  to  be  tacitly,  given.  There 
is  no  principle  of  law  which  justifies  trespassing  over  the 
lands  of  others  for  the  purpose  of  foxhunting. 


(e)  (1878)  -1  Q.B.D.  9. 
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The  liability  of  a  master  of  hounds  for  damages 
for  trespass  will  not  necessarily  be  limited  to  the 
results  merely  of  his  own  individual  acts.  Thus, 
in  Hume  v.  Oldacre,(f )  the  defendant,  the  huntsman 
to  the  Berkeley  Hunt,  followed  the  hounds,  accom¬ 
panied  by  a  concourse  of  people,  over  the  plaintiff’s 
land.  Counsel  for  the  defendant  told  the  jury  that 
they  were  to  estimate  the  damages  according  to 
the  mischief  which  the  defendant  had  himself  occa¬ 
sioned  by  his  individual  trespass.  Lord  Ellen- 
borough,  however,  stated  that  in  his  opinion  the 
defendant,  being  a  co-trespasser,  was  liable  to 
answer  for  the  whole  of  the  damage.  So  also  in 
Hill  v.  Walker(g)  it  was  held  that  where  a  person 
goes  out  sporting  with  his  friends  and  deliberately 
leads  them  on  to  the  lands  of  another,  he  is  equally 
guilty  of  a  trespass,  although  he  may  remain  off  the 
land  while  his  friends  go  upon  it.  In  this  case 
Lawrence,  J.,  said:- — 

All  these  persons  being  out  in  one  party,  and  engaged 
in  one  common  sport,  and  the  defendant  having  purposely 
led  the  rest  of  the  party  to  this  place,  was  equally  guilty 
of  a  trespass  as  if  he  had  gone  personally  or  sent  his  own 
dog  into  it. 

The  position  is  different,  however,  where  the  owner 
of  the  hounds  has  specifically  warned  persons  not 
to  trespass  over  certain  lands,  and  has  done  every¬ 
thing  in  his  power  to  prevent  acts  of  trespass  by 
clearly  requesting  followers  of  the  hunt  to  refrain 
from  entering  thereon;  in  such  case  he  would 


(/)  (1816)  1  Stark.  N.P.C.  351. 

(<7)  (1806)  2  Peake’s  Add.  Cas.  234. 

(ft)  Baker  v.  Berkeley,  (1827)  3  C.  &  P.  32. 
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apparently  not  be  held  personally  liable,  but  an 
action  for  damages  would  still  lie  against  each  of 
the  trespassers  individually,  (h) 

The  principle  upon  which  the  defence  in  certain 
old  cases  (i)  was  based  in  actions  for  damages  for 
trespass  in  the  course  of  hunting  is  hardly 
applicable  to  modern  conditions.  It  used  to  be  set 
up  in  defence  that  the  object  of  the  entry  upon  the 
plaintiffs  lands  was  to  destroy  a  beast  of  vermin, 
which,  it  was  argued,  it  would  be  in  the  interests 
of  the  community  to  destroy.  It  was  aptly  pointed 
out  by  Lord  Coleridge,  C.J.,  in  the  case  of  Paid  v. 
Siimmerhayes,(j )  that  in  foxhunting  “the  object  of 
destroying  the  animal  is  onl}T  collateral,  the  interest 
and  excitement  of  the  chase  being  the  main 
object.” 


(i)  E.g.  Gundry  v.  Feltham,  (1786)  1  R.R-  215. 
U )  (1878)  4  Q.B.D.,  at  p.  11. 
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TRESPASSERS  IN  WOODS  AND  FORESTS. 

An  act  of  trespass  at  common  law  is  not  a  criminal 
offence.  The  familiar  notice,  “  Trespassers  will  be 
prosecuted,”  is  generally  nothing  more  than  an 
empty  threat,  except  in  so  far  as  it  may  be  intended 
to  apply  to  trespassers  in  search  or  pursuit  of 
game,  (a)  It  may  also  be  interpreted  as  a  warning 
to  persons  that  damage  arising  from  their  entry 
upon  the  land  in  the  face  of  such  notice  may  be 
treated  as  malicious  damage  punishable  under  the 
Malicious  Damage  Act,  1861.  (b)  Apart  from 
Statutes  relating  to  game,  larceny  and  malicious 
damage,  the  only  remedy  for  an  act  of  trespass  is 
an  action  for  damages,  or,  if  the  act  of  trespass 
be  continuous,  or  threatened  or  intended  to  be 
repeated,  then  an  injunction  may  be  obtained  in 
the  High  Court  or  the  County  Court  to  restrain  it. 
Any  person,  however,  found  trespassing  may  be 
removed  by  the  occupier  or  by  persons  authorised 
by  the  occupier  with  as  much  force  as  may  be 
necessary,  but  no  more;(c)  if  more  force  than  this 
is  used  it  may  constitute  an  assault.  The  same  rule 
applies  to  the  exclusion  of  a  person  attempting  to 
enter  as  a  trespasser,  (d) 

(a)  See  post,  p.  335. 

( b )  24  &  25  Viet.,  c.  97,  s.  52 :  and  see  post,  p.  334. 

(e)  Green  v.  Goddard,  (1704)  2  Salk.  640. 

(d)  Carter  «.  Thomas.  (1893)  1  Q.B.  673 :  and  see  Paul  v.  Summerhayes 
(1878)  4  Q.B.D.  9. 
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When  a  person  is  already  trespassing  on  the  land, 
the  occupier  should  first  request  such  person  to 
leave,  and  is  not  entitled  to  use  force  in  order  to 
eject  him,  unless  he  either  refuses  to  leave  or  shows 
clearly  that  lie  intends  to  remain.  In  the  case  of 
a  person  attempting  to  enter  upon  land  as  a  tres¬ 
passer  it  is  not  necessary  for  the  occupier  to  give 
him  notice  before  resisting  an  attempt  to  force  an 
entry.  Thus,  in  Polkinliorn  v.  Wright, (e)  which 
was  an  action  for  assault  and  battery,  one  of  the 
defendant’s  pleas  of  justification  was  that  he  acted 
in  defence  of  the  possession  of  a  close  and  a  gate, 
which  the  plaintiff  endeavoured  forcibly  and  with 
a  strong  hand  to  break  and  enter,  wherefore  the 
defendant  resisted  the  attempt.  Lord  Denman, 
C.J.,  in  giving  judgment  in  this  case,  said:  — 

The  plaintiff  contends  that  the  defendant’s  plea  is  bad 
for  not  alleging  a  request  to  desist  before  resisting  with 
force.  We  do  not  think  there  is  any  weight  in  this  objec¬ 
tion.  There  is  a  manifest  distinction  between  endeavour¬ 
ing  to  turn  a  man  out  of  a  house  or  close,  into  which  he 
has  previously  entered  quietly,  and  resisting  a  forcible 
attempt  to  enter.  In  the  first  case  a  request  is  necessary, 
in  the  latter  not.  This  distinction  is  expressly  taken  in 
Green  v.  Goddard(f)  and  Weaver  v.  Bush.(g) 

Although  an  action  for  trespass  will  lie  without 
proof  of  actual  damage,  it  should  be  supported  by 
evidence  of  some  damage  committed  by  the  person 
trespassing;  similarly,  an  application  for  an  in¬ 
junction  to  restrain  a  trespasser  from  further  tres¬ 
pass,  must  be  accompanied  by  proof  of  an  intention 
to  continue  or  repeat  the  trespass.  In  Fielden  v. 


( e )  (1845)  8  Q.B.  197. 
</)  (1704)  2  Salk.  (540. 
((/)  (1798)  8  T.R.  78. 
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Cox,(h)  an  action  was  brought  for  an  injunction 
to  restrain  the  defendants  from  using  a  road  other¬ 
wise  than  in  a  reasonable  and  usual  manner  as  a 
highway,  and  from  repeating  alleged  acts  of  tres¬ 
pass  thereon,  and  from  breaking  or  entering  or 
otherwise  trespassing  upon  the  lands  of  the  plain¬ 
tiffs,  and  for  damages.  The  defendants  had  erected 
apparatus  for  catching  moths  upon  a  highway  which 
passed  through  the  coverts  of  a  shooting  estate,  and 
were  also  found  by  a  keeper  catching  moths  with 
the  aid  of  lamps  in  the  woods.  On  being  told  that 
they  had  no  business  there,  they  said  that  they  had 
done  no  harm,  and  if  they  had  done  any  damage 
that  the^y  would  pay  for  it.  Their  operations  ex¬ 
tended  over  some  days.  They  were  requested  to 
desist,  and  after  receiving  a  letter  from  the  plain¬ 
tiff's  solicitors  asking  for  the  name  of  their  solicitor 
for  the  purpose  of  accepting  service  of  proceedings 
claiming  an  injunction,  they  at  once  left  the  neigh¬ 
bourhood,  and  the  acts  of  trespass  ceased.  Buck- 
ley,  J.,  in  delivering  judgment,  said: — - 

The  plaintiff  had  a  passion  for  sjiorting  and  the  defen¬ 
dants  had  a  passion  for  catching  moths.  The  land  is  a 
valuable  pheasant  ground.  Pheasants  were  there  in  con¬ 
siderable  quantities,  and  there  were  many  hen  pheasants- 
sitting  at  the  time  when  the  matters  complained  of  took 
place.  .  .  .  The  coverts  are  crossed  by  a  public  road, 

and  the  defendants,  using  it  properly,  had  a  perfect  right 
to  be  upon  the  road.  It  was  technically  wrong  to  go  in 
the  coverts.  An  order  for  an  injunction  is  not  made  unless 
the  Court  is  satisfied  that  there  is  an  intention  to  do 
the  act  sought  to  be  restrained.  These  defendants  have 
never  threatened  or  intended  from  first  to  last  to  infringe 
any  rights  of  property.  So  much  for  the  injunction.  But 


( h >  (1906)  22T.L.R.  411. 
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the  plaintiff  also  asks  for  damages,  and  two  of  the  defen¬ 
dants,  in  their  pleading,  while  denying  that  the  plaintiff 
has  suffered  any  damage,  say  that  they  bring  into  Court 
the  sum  of  Is.  tendered  before  action  brought,  and  plead 
that  that  sum  is  sufficient  to  satisfy  the  plaintiff’s  claim 
in  respect  of  their  trespasses.  In  Merest  v.  Harvey  ( i ) 
the  Court  held,  upon  a  declaration  for  breaking  the  plain¬ 
tiff’s  close,  treading  his  grass,  and  hunting  for  game, 
and  other  wrongs,  that  £500  were  not  excessive  damages 
for  a  trespass  in  sporting,  persevered  in  in  defiance  of 
notice,  and  accompanied  with  indecent  and  offensive 
demeanour;  and  Heath,  J.,  observed  that  it  went  to 
prevent  the  practice  of  duelling  if  juries  were  “  permitted 
to  punish  insult  by  exemplary  damages.”  That  has  no 
application  to  the  case  now  before  the  Court.  The  defen¬ 
dants  have  not  been  insolent  nor  asserted  any  rights.  There 
is  no  evidence  of  damage. 

The  plaintiff  was  held  entitled  to  an  order  for  pay¬ 
ment  out  of  Court  of  the  Is.  paid  in.  and  he  was 
ordered  to  pay  the  defendants’  costs  of  the  action. 

Malicious  Damage. 

It  has  already  been  indicated  above  (j)  that  a 
trespasser  may  be  prosecuted  if  he  be  guilty  of  an 
■offence  under  the  Malicious  Damage  Act,  1861(4'). 
Where  the  actual  damage  committed  is  hardly 
appreciable,  it  will  be  difficult  to  secure  a  convic¬ 
tion,  even  although  an  entry  in  the  face  of  a  warn¬ 
ing  notice  may  be  evidence  of  a  malicious  intent, 
and  malice  might  be  inferred  from  a  refusal  by  a 
trespasser  to  quit  the  land  in  so  far  as  it  indicated 
an  intention  to  do  acts  from  which  damage  would 
naturally  arise.  (1) 


( i )  (1814)  5  Taunt,  442. 

O')  Ante,  p.  331. 

(*>  24  &  25  Viet.,  c.  97. 

(D  Cf.  Eley  v.  Lytle.  (1885)  50  J.P.  309  ;  Evans  v.  Smith.  (1874)  38  J.P.  85  ; 
Gaylord  v.  Chouler,  (1898)  62  J.P.  165  ;  Hamilton  v.  Bone,  (1888)  52  J.P.  726. 
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It  is  convenient  to  refer  here  to  a  case  arising  out 
of  Section  41  of  the  Malicious  Damage  Act,  1861. 
In  Miles  v.  Hutchings  (m)  a  gamekeeper  was  con¬ 
victed  under  the  section  of  unlawfully  and  mali¬ 
ciously  killing  a  dog  which  was  at  the  time  near 
an  aviary  in  which  pheasants  were  confined  for 
breeding  purposes.  On  a  case  stated  by  the  Hamp¬ 
shire  Justices,  Lord  Alverstone,  C.J.,  in  giving 
judgment  in  the  Divisional  Court,  said  :  — 

The  Justices  have  not  dealt  with  the  important  question 
whether  the  appellant  bond  fide  believed  that  the  only 
way  of  protecting  his  master’s  property  was  to  act  as  he 
did.  .  .  .  If  he  did  so  believe,  the  charge  of  unlawfully 

and  maliciously  killing  the  dog  is  negatived,  (n) 

GAME  TRESPASS  AND  POACHING,  (o) 

Night  Poaching  Act,  1828  (9  Geo.  IV.  c.  69). 

Game  Act,  1831  (1  &  2  Will.  IV.  c.  32). 

Night  Poaching  Act,  1844  (7  &  8  Viet.  c.  29). 

Poaching  Prevention  Act,  1862  (25  &  26  Viet. 

c.  114). 

The  Game  Act,  1831,  refers  to  trespass  in  the 
daytime  in  search  or  pursuit  of  game,  (p) 

Section  30  provides: — - 

If  any  person  whatsoever  shall  commit  any  trespass 
by  entering  or  being,  in  the  day-time,  upon  any  land  in 
search  or  pursuit  of  game,  or  woodcocks,  snipes,  quails, 
landrails,  or  conies,  such  person  shall,  on  conviction  thereof 


(m)  (1903)  2  K.B.  714. 

(ft)  Cf.  a  similar  principle  in  Cope  v.  Sharpe,  (1912)  1  K.B.  496  ;  and  Vere 
v.  Lord  Cawdor,  (1809)  11  East.  568. 

(o)  For  a  fuller  account  of  the  unlawful  taking,  etc.  of  game,  see  Oke's 
Game  Laws,”  5th  ed. 

(p)  “  Game”  in  this  Act  includes  hares,  pheasants,  partridges,  grouse, 
heath  or  moor  game,  black  game  and  bustards. 
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before  a  justice  of  the  peace,  forfeit  and  pay  such  sum 
of  money,  not  exceeding  two  pounds,  as  to  the  justice  shall 
seem  meet,  together  with  the  costs  of  the  conviction ;  and 
that  if  any  persons  to  the  number  of  five  or  more  together 
shall  commit  any  trespass,  by  entering  or  being,  in  the 
day-time,  upon  any  land  in  search  or  jmrsuit  of  game,  or 
woodcock,  snipes,  quails,  landrails,  or  conies,  each  of  such 
persons  shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  forfeit  and  pay  such  sum  of  money,  not  exceeding 
five  pounds,  as  to  the  said  justice  shall  seem  meet,  together 
with  the  costs  of  the  conviction  :  Provided  always,  that 
any  person  charged  with  any  such  trespass  shall  be  at 
liberty  to  prove,  by  way  of  defence,  any  matter  which  would 
have  been  a  defence  to  an  action  at  law  for  such  trespass ; 
save  and  except  that  the  leave  and  licence  of  the  occupier 
of  the  land  so  trespassed  upon  shall  not  be  a  sufficient 
defence  in  any  case  where  the  landlord,  lessor  or  other 
person  shall  have  the  right  of  killing  the  game  upon  such 
land  by  virtue  of  any  reservation  or  otherwise,  as  herein 
before  mentioned ;  but  such  landlord,  lessor  or  other 
person  shall,  for  the  purpose  of  prosecuting  for  each  of 
the  two  offences  herein  last  before  mentioned,  be  deemed 
to  be  the  legal  occupier  of  such  land,  whenever  the  actual 
occupier  thereof  shall  have  given  such  leave  or  licence ; 
and  that  the  lord  or  steward  of  the  crown  of  any  manor, 
lordship,  or  royalty,  or  reputed  manor,  lordship  or  royalty, 
shall  be  deemed  to  be  the  legal  occupier  of  the  land  of  the 
wastes  or  commons  within  such  manor,  lordship  or  royalty, 
or  reputed  manor,  lordship  or  royalty. 

“  Entering  ”  and  “  being  ”  upon  the  land  does 
not  constitute  two  offences  under  the  section,  (g) 
The  section  only  applies  to  a  person  who  himself 
enters  or  is  upon  the  land,  and  does  not  extend  to 
the  sending  of  a  dog  upon  the  land  to  search  for 
game,(r)  nor  to  the  firing  of  a  gun  into  the  land 
when  the  person  firing  remains  outside,  (s) 


(5)  R.  v.  Mellor,  Q833)  2  Dowl.  1\C.  173. 

(>■)  Pratt  i'.  Martin,  (1911)  2  K.B.  90  :  Nicoll  v.  Strachan,  (1913)  S.C.  (J.)18. 
( s )  C.f.  R.  v.  Allsopp,  (1691)  1  Show.  201. 
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Where  the  game  is  dead  there  is  no  offence  under 
the  section  in  searching  for  it,  when  not  connected 
with  a  previous  unlawful  act .(f)  In  Horn  v. 
Raine  (w)  “  the  respondent  stood  upon  his  own  land, 
fired  over  an  intervening  wall  on  to  another's  land 
at  a  grouse  which  was  sitting  there,  and  killed  it. 
He  did  not  do  anything  further  at  the  moment,  but 
the  initial  act  of  being  in  pursuit  of  game  was 
the  firing  the  gun  and  killing  the  grouse.  Some 
little  time  afterwards  he  went  upon  the  land  to 
search  for  the  bird.  If  he  had  gone  under  a  fresh 
impulse,  unconnected  with  what  had  happened  pre¬ 
viously,  the  case  might  have  been  a  different  one. 
But  the  Justices  found  that  he  was  searching  for 
what  he  had  previously  killed.  The  two  acts  of  the 
respondent  were  therefore  connected.  The  entry 
upon  the  land  was  the  second  act  done  by  the 
respondent  in  pursuit  of  game.  He  entered  the 
land  in  search  of  game  he  had  previously  killed, 
and  with  the  object  of  possessing  it,  and  he  there¬ 
fore  committed  the  offence  of  trespassing  by  entering 
and  being  in  the  daytime  upon  land  in  search  of 
game.  Whether  the  grouse  was  living  or  dead  is 
immaterial.”  When,  however,  a  game  bird  right¬ 
fully  killed  by  a  person  shooting  on  his  own  land, 
fell  dead  on  the  land  of  another,  it  was  held  that 
the  person  who  had  shot  the  bird  committed  no 
offence  under  this  section  by  entering  and  picking 
up  the  dead  bird,  although  he  was  liable  to  a  civil 
action  for  trespass  in  so  doing,  (u)  The  provisions 

(t)  Tanton  v.  Jervis,  (1879)  43  J.P.  784. 

(m)  (1898)  67  L.J.  Q.B.  533.  per  Lord  Russell  of  Killowen,  C.J. ;  see  also 
Osbond  v.  Meadows,  (1862)  26  J.P.  439. 

(v)  Kenyon  v.  Hart,  (1865)  34  L.J.  (N.S.)  M.C.  87. 

Z 
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of  the  section  apply  to  land  which  is  a  highway, 
because  persons  enjoy  an  easement  in  the  soil  of  a 
highway  for  lawful  purposes  only,  and  when  they 
use  it  for  the  search  or  pursuit  of  game  they  are 
guilty  of  a  trespass,  (ic)  The  words  “  search  and 
pursuit  ”  in  the  section  are  not  limited  to  searching 
and  pursuing  with  an  intention  to  kill  at  the 
time.  Or) 

Section  31  provides:  — 

Where  any  person  shall  be  found  on  any  land,  or 
upon  any  of  His  Majesty’s  forests,  parks,  chases,  or  war¬ 
rens,  in  the  day-tinre,  in  search  or  pursuit  of  game,  or 
woodcocks,  snipes,  quails,  landrails,  or  conies,  it  shall  be 
lawful  for  any  person  having  the  right  of  killing  the  game 
upon  such  land,  by  virtue  of  any  reservation  or  otherwise 
as  herein  before  mentioned,  or  for  the  occupier  of  the  land 
(whether  there  shall  or  shall  not  be  any  such  right  by  reser¬ 
vation  or  otherwise),  or  for  any  gamekeeper  or  servant  of 
either  of  them,  or  for  any  person  authorized  by  either 
of  them,  or  for  the  warden,  ranger,  verderer,  forester, 
master-keeper,  under-keeper,  or  other  officer  of  such  forest, 
park,  chase  or  warren,  to  require  the  person  so  found  forth¬ 
with  to  quit  the  land  whereon  he  shall  be  so  found,  and 
also  to  tell  his  Christian  name,  surname  and  place  of  abode ; 
and  in  case  such  person  shall,  after  being  so  required,  offend 
by  refusing  to  tell  his  real  name  or  place  of  abode,  or  by 
giving  such  a  general  description  of  his  place  of  abode  as 
shall  be  illusory  for  the  purpose  of  discovery,  or  by  wilfully 
continuing  or  returning  upon  the  land,  it  shall  be  lawful 
for  the  party  so  requiring  as  aforesaid,  and  also  for  any 
person  acting  by  his  order  and  in  his  aid,  to  apprehend 
such  offender,  and  to  convey  him  or  cause  him  to  be  con¬ 
veyed  as  soon  as  conveniently  may  be  before  a  justice  of 
the  peace,  (y)  .  .  . 


(w)  Mayhew  v.  Wardley,  (1863)  8  L.T.  504 :  see  also  Hickman  v.  Maisey, 
(190(0  1  Q.B.  752;  and  Harrison  v.  Rutland  (Duke  of),  (1893)  1  Q.B.  142. 

(x)  Per  Lord  Alverstone.  C.J..  in  Stiff  v.  Billington,  (1901)  84  L.T.  407. 

(ij)  For  the  complete  sections  and  Acts,  see  Oke’s  “Game  Laws,” 
5th  ed-.  Appendix. 
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To  justify  the  apprehension  of  a  person  under 
this  section  he  must  have  been  required  to  quit  the 
land  and  to  tell  his  name ;  and  the  “  wilfully  con¬ 
tinuing  or  returning  upon  the  land  ”  to  justify  an 
apprehension  must  be  upon  the  same  land,  and  for 
the  purpose  of  pursuing  game  there. (z) 

Section  32 :  — 

And  be  it  enacted,  that  where  any  persons,  to  the 
number  of  five  or  more  together,  shall  be  found  on  any 
land,  or  in  any  of  His  Majesty’s  forests,  parks,  chases, 
or  warrens,  in  the  day-time,  in  search  or  pursuit  of  game, 
or  woodcocks,  snipes,  quails,  landrails,  or  conies,  any  of 
such  persons  being  then  and  there  armed  with  a  gun,  and 
■such  persons  or  any7  of  them  shall  then  and  there,  by 
violence,  intimidation,  or  menace,  prevent  or  endeavour  to 
prevent  any  person  authorized  as  herein-before  mentioned 
from  approaching  such  persons  so  found,  or  any  of  them, 
for  the  purpose  of  requiring  them  or  any  of  them  to  quit 
the  land  whereon  they  shall  be  so  found,  or  to  tell  their  or 
his  Christian  name,  surname,  or  place  of  abode  respec¬ 
tively,  as  herein-before  mentioned,  every  person  so  offend¬ 
ing  by  such  violence,  intimidation,  or  menace  as  aforesaid, 
and  every  person  then  and  there  aiding  or  abetting  such 
offender,  shall,  upon  being  convicted  thereof  before  two 
justices  of  the  peace,  forfeit  and  pay  for  every  such 
•offence  such  penalty,  not  exceeding  five  pounds,  as  to  the 
■convicting  justices  shall  seem  meet,  together  with  the 
costs  of  the  conviction;  which  said  penalty  shall  be  in 
addition  to  and  independent  of  any  other  penalty  to  which 
any  such  person  may  be  liable  for  any  other  offence  against 
this  Act. 

Section  33:  — 

And  be  it  enacted,  that  if  any  person  whatsoever  shall 
•  commit  any  trespass,  by  entering  or  being,  in  the  day¬ 
time,  upon  any  of  His  Majesty’s  forests,  parks,  chases,  or 
warrens,  in  search  or  pursuit  of  game,  without  being  first 
duly  authorized  so  to  do,  such  person  shall,  on  conviction 


«)  R.  v.  Long,  (1836)  7  C.  &  P.  314. 
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thereof  before  a  justice  of  the  peace,  forfeit  and  pay 
such  sum  of  money,  not  exceeding  two  pounds,  as  to  the 
justice  shall  seem  meet,  together  with  the  costs  of  the 
conviction. 

Section  34  : — - 

And  be  it  enacted,  that  for  the  purposes  of  this  Act 
the  day-time  shall  be  deemed  to  commence  at  the  begin¬ 
ning  of  the  last  hour  before  sunrise,  and  to  conclude  at 
the  expiration  of  the  first  hour  after  sunset. 

Section  35:  — 

Provided  always,  that  the  aforesaid  provisions  against 
trespassers  and  persons  found  on  any  land  shall  not  extend 
to  any  person  hunting  or  coursing  upon  any  lands  with 
hounds  or  greyhounds,  and  being  in  fresh  pursuit  of 
any  deer,  hare  or  fox  already  started  upon  any  other 
land,  nor  to  any  person  bond  fide  claiming  and  exercising 
any  right  or  reputed  right  of  free  warren  or  free  chase, 
nor  to  any  gamekeeper  lawfully  appointed  within  the  limits 
of  any  free  warren  or  free  chase,  nor  to  any  lord  or  any 
steward  of  the  Crown  of  any  manor,  lordship  or  royalty, 
or  reputed  manor,  lordship  or  royalty,  nor  to  any  game- 
keeper  lawfully  appointed  by  such  lord  or  steward  within 
the  limits  of  such  manor,  lordship  or  royalty,  or  reputed 
manor,  lordship  or  royalty. 

The  last  section  is  important,  as  it  prevents 
criminal  proceedings  being  taken  against  masters 
of  hounds  in  any  of  the  very  rare  cases  where 
persons  object  to  the  presence  and  activities  of  the 
hunt.  There  is,  of  course,  nothing  in  this  section  or 
anywhere  else  which  restricts  in  any  way  the  right 
of  such  persons  to  bring  an  action  for  damages.  The 
remedy  is  in  the  County  Court  or  High  Court,  and 
not  at  Petty  Sessions. 

The  right  of  “  free  warren  ”  mentioned  in  this 
section  has  nothing  to  do  with  those  wired  in¬ 
closures  familiarly  known  as  warrens  used  for  the 
breeding  of  rabbits  or  hares.  The  latter  are 
specially  dealt  with  and  protected  by  Section  17  of 
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the  Larceny  Act,  1861. (a)  A  right  of  "  free  warren  ” 
is  an  ancient  franchise  whereby  the  owner  of  the 
right  has  property  in  the  fowl  and  beasts  of  warren, 
without  necessarily  having  any  ownership  in  the 
land  over  which  the  right  extends.  Beasts  of 
warren  are  hares,  roes,  conies,  partridges,  rails, 
quails,  woodcock,  heron  and  pheasants. (b) 

The  Game  Act,  1831,  further  provides  by  Section 
36:  — 

When  any  person  shall  be  found  by  day  or  by  night 
upon  any  land,  or  in  any  of  His  Majesty’s  forests,  parks, 
chases  or  warrens,  in  search  or  pursuit  of  game,  and  shall 
then  and  there  have  in  his  possession  any  game  which  shall 
appear  to  have  been  recently  killed,  it  shall  be  lawful  for 
any  person  having  the  right  of  killing  the  game  upon  such 
land,  by  virtue  of  any  reservation  or  otherwise,  as  herein¬ 
before  mentioned,  or  for  the  occupier  of  such  land  (whether 
there  shall  or  shall  not  be  any  such  right  by  reservation  or 
otherwise),  or  for  any  gamekeeper  or  servant  of  either  of 
them,  or  for  any  officer  as  aforesaid  of  such  forest,  park, 
chase  or  warren,  or  for  any  person  acting  by  the  order 
and  in  aid  of  any  of  the  said  several  persons,  to  demand 
from  the  person  so  found  such  game  in  his  possession,  and 
in  case  such  person  shall  not  immediately  deliver  up  such 
game,  to  seize  and  take  the  same  from  him,  for  the  use 
of  the  person  entitled  to  the  game  upon  such  land,  forest, 
park,  chase  or  warren. 

A  gamekeeper  lias  no  power  of  search  under  this 
section.  A  constable,  however,  is  empowered  to 
search  a  person  on  the  highway  under  the  Poaching 
Prevention  Act,  1862, (bb)  on  reasonable  suspicion 
that  he  has  game  in  his  possession  unlawfully 
obtained. 


(a)  24  &  25  Viet.,  c.  96. 

(b)  Sec  Oke's  “  Game  Laws,”  5th  ed„  pp.  26-28. 
(bb  See  post,  p.  346. 
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The  Night  Poaching  Acts.  1828  and  1844,  (c) 
are  Acts  “  for  the  more  effectual  prevention  of 
persons  going  armed  by  night  for  the  destruction 
of  game." 

The  Act  of  1828  provides:  — 

1.  If  any  person  shall  by  night,  unlawfully  take  or 
destroy  any  game  or  rabbits  in  any  land,  whether  open  or 
inclosed,  or  shall  by  night  unlawfully  enter  or  be  in  any 
land  whether  open  or  inclosed,  with  any  gun,  net,  engine, 
or  other  instrument,  for  the  purpose  of  taking  or  destroying 
game,  such  offender  shall,  upon  conviction  thereof  before  two 
justices  of  the  j^a-ce,  be  committed  for  the  first  offence  to 
the  common  gaol  or  house  of  correction  for  any  period  not 
exceeding  three  calendar  months,  there  to  be  kept  to  hard 
labour,  and  at  the  expiration  of  such  period  shall  find 
sureties  by  recognizance. 

2.  Where  any  person  shall  be  found  upon  any  land  com¬ 
mitting  any  such  offence  as  is  hereinbefore  mentioned,  it 
shall  be  lawful  for  the  owner  or  occupier  of  such  land  or 
for  any  person  having  a  right  or  reputed  right  of  free 
warren  or  free  chase  thereon,  or  for  the  lord  of  the  manor 
or  reputed  manor  wherein  such  land  may  be  situate,  and 
also  for  any  gamekeeper  or  servant  of  any  of  the  persons 
herein  mentioned  or  any  person  assisting  such  gamekeeper 
or  servant,  to  seize  and  apprehend  such  offender  upon  such 
land,  or  in  case  of  pursuit  being  made,  in  any  other  place 
to  which  he  may  have  escaped  therefrom,  and  to  deliver 
him  as  soon  as  may  be  into  the  custody  of  a  peace  officer 
in  order  to  his  being  conveyed  before  two  justices  of  the 
peace;  and  in  case  such  offender  shall  assault  or  offer 
any  violence  with  any  gun,  cross-bow,  firearms,  bludgeon, 
stick,  club,  or  any  other  offensive  weapon  whatsoever 
towards  any  person  hereby  authorized  to  seize  and  appre- 
hencl  him,  he  shall,  whether  it  be  his  first,  second,  or  any 
other  offence,  be  guilty  of  a  misdemeanor. 

0.  If  any  persons  to  the  number  of  three  or  more  to¬ 
gether,  shall  by  night  unlawfully  enter  or  be  in  any  land, 
whether  open  or  inclosed,  for  the  purpose  of  taking  or 
destroying  game  or  rabbits,  any  of  such  persons  being  armed 


(c)  9  Geo.  IV.,  c.  09  :  7  &  8  Viet.,  c.  29. 
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with  any  gun.  cross-bow,  firearms,  bludgeon,  or  any  other 
offensive  weapon,  each  and  every  of  such  persons  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  before 
the  justices  of  gaol  delivery,  or  of  the  court  of  great  ses¬ 
sions  of  the  county  or  place  in  which  the  offence  shall  be 
committed,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  seas  for  any  term  not  exceeding 
fourteen  years  nor  less  than  seven  years,  or  to  be  imprisoned 
and  kept  to  hard  labour  for  any  term  not  exceeding  three 
years;  and  in  Scotland  any  person  so  offending  shall  be 
liable  to  be  punished  in  like  manner. 

12.  Provided  always,  that  for  the  purposes  of  this  Act 
the  night  shall  be  considered  and  is  hereby  declared  to 
commence  at  the  expiration  of  the  first  hour  after  sunset, 
and  to  conclude  at  the  beginning  of  the  last  hour  before 
sunrise. 

13.  For  the  purposes  of  this  Act  the  word  “  game  ”  shall 
be  deemed  to  include  hares,  pheasants,  partridges,  grouse, 
heath  or  moor  game,  black  game,  and  bustards. 

The  Act  of  1844  extends  the  provisions  of  the 
earlier  Act.  as  follows: — - 

1.  From  and  after  the  passing  of  this  Act  all  the  pains, 
punishments,  and  forfeitures  imposed  by  the  said  Act  upon 
persons  by  night  unlawfully  taking  or  destroying  any  game 
or  rabbits  in  any  land,  open  or  inclosed,  as  therein  set  forth, 
shall  be  applicable  to  and  imposed  upon  any  person  by 
night  unlawfully  taking  or  destroying  any  game  or  rabbits 
on  any  public  road,  highway,  or  path,  or  the  sides  thereof, 
or  at  the  openings,  outlets,  or  gates  from  any  such  land 
into  any  such  public  road,  highway,  or  path,  in  the  like 
manner  as  upon  any  such  land,  open  or  inclosed  ;  and  it 
shall  be  lawful  for  the  owner  or  occupier  of  any  land 
adjoining  either  side  of  that  part  of  such  road,  highway, 
or  path  where  the  offender  shall  be,  and  the  gamekeeper  or 
servant  of  such  owner  or  occupier,  and  any  person  assisting 
such  gamekeeper  or  servant,  and  for  all  the  persons 
authorized  by  the  said  Act  to  apprehend  any  offender 
against  the  provisions  thereof,  to  seize  and  apprehend  any 
person  offending  against  the  said  Act  or  this  Act ;  and  the 
said  Act,  and  all  the  powers,  provisions,  authorities,  and 
jurisdictions  therein  or  thereby  contained  or  given,  shall 
be  as  applicable  for  carrying  this  Act  into  execution  as  if 
the  same  had  been  herein  specially  set  forth. 
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It  would  appear  that  the  word  “  take  ”  in 
Section  1  of  both  Acts  is  to  be  interpreted  to  mean 
“  catch  ”  rather  than  necessarily  “  take  away,”  this 
construction  having  been  placed  upon  the  word 
for  similar  purposes  in  an  older  Act  of  Parlia¬ 
ment.  (d)  With  regard  to  “  open  or  inclosed  land,” 
Cockburn,  C.J.,  in  Veysey  v.  Hoskins, (?)  said:- — 

7  &  8  Viet.  e.  29  (Night  Poaching  Act,  1844)  is  a  strong 
legislative  decision  that  the  words  “  open  or  inclosed  land  ” 
do  not  extend  to  a  highway.  It  cannot  be  said,  as  a 
matter  of  co-urse,  that  waste  land  by  the  side  of  a  highway 
forms  part  of  the  highway,  but  we  think  that  this 
particular  piece  of  land  comes  within  the  decision  of  B.  v. 
United  Kingdom  Telegraph  Co.  (ee),  inasmuch  as  it  is 
waste  land  “  between  the  road  and  the  hedge  on  each  side,” 
and  then  by  that  decision  it  must  be  taken  to  be  part 
of  a  highway,  and  it  is  not  land  within  the  meaning  of 
9  Geo.  IV.,  c.  69,  s.  1. 

Such  waste  land  would  appear  clearly  to  be 
within  the  Act  of  1844.  It  is  necessary  to  show  that 
the  purpose  of  the  person  charged  with  entering  or 
being  upon  the  land  was  to  take  or  destroy  game 
by  night  on  such  land.  (/')  It  is  not  essential 
that  all  persons  charged  should  actually  have 
entered  the  inclosed  places,  if  they  are  associated 
together  for  the  common  purpose  of  taking  game 
contrary  to  the  Statute,  and  some  of  such  persons 
actually  enter  such  place  to  effect  that  purpose. (g) 
Pheasants  under  the  control  or  care  of  a  hen  have 


(4)  5  Geo.  III.,  c.  14,  s.  6 :  R,  v.  Glover,  (1814)  Russ  &  Ry.  C.C.  269. 

(e)  (1865)  34  L.J.  M.C.  145. 

(ee)  (1862)  31  L.J.  M.C.  166. 

(/)  Fletcher  v.  Calthorpe,  (1845)  14  L.J.  M.C.  49  ;  R.  v.  Western.  (1868) 
18  L.T.  299. 


(!7)  R.  v.  AVhittaker,  (1848)  1  Den.  310  ;  R.  v.  Uezzell,  (1850)  3  C.  &  K.  150. 
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been  held  not  to  be  “  game  ”  for  the  purpose  of  the 
Night  Poaching  Act,  1828,  (h)  and  the  same  applies 
to  tame  pheasants  with  their  wings  tied. (i) 

It  is  important  to  notice  that  the  powpr  to  appre¬ 
hend  poachers  under  Section  2  of  the  Act  of  1828  is 
not  given  to  persons  who  are  entitled  only  to  tho 
game  upon  the  land,  and  who  are  not  in  occupation 
or  owners  of  the  land.  The  power  is  limited  to 
the  persons  expressly  mentioned  in  Section  2,  and 
their  gamekeepers,  servants  and  assistants.  It  will 
be  necessary  to  ascertain  from  the  facts  in  each 
case  whether  a  gamekeeper  is  duly  cpialified  to 
exercise  this  power.  In  It.  v.  King  (j)  a  poacher 
was  indicted  for  unlawfully  taking  game  in  the 
night  time  on  the  land  of  Lord  Warwick,  and,  on 
lawful  apprehension,  unlawfully  assaulting  the 
gamekeeper.  At  the  trial  it  appeared  that  Lord 
Warwick  had  appointed  Major  Fosbery,  in  writing, 
his  agent,  and  Major  Fosbery  appointed  the  game- 
keeper,  who  was  paid  by  Lord  Warwick  and  had 
acted  as  gamekeeper  for  four  years.  This  was  held 
to  be  sufficient  evidence  that  the  gamekeeper  was 
appointed  by  Lord  Warwick  and  acted  as  such 
within  the  Statute. 

With  reference  to  the  provisions  of  Section  9  of 
the  Act  of  1828,  it  was  held,  in  B.  v.  GoodfeUow,(k) 
that,  if  one  of  the  defendants  had  a  gun,  all  the 
defendants  were  armed  within  the  meaning  of 
the  section.  Night  poachers  carrying  things  not 
apparently  weapons,  but  capable  of  being  used  as 

(h)  R.  i’.  Gamham,  (1861)  8  Cox  C.C.  451. 

(0  It.  Joiner,  (1910)  74  J.P. 

O')  (1884)48  J.P.  149. 

(ft)  (1845)  1  C.  &  K.  724. 
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such,  and  brought  by  the  poachers  to  serve  both 
harmless  and  offensive  purposes,  are  “  armed  ” 
within  the  meaning  of  Section  9.(1) 

Poaching  Prevention  Act,  1862. 

(24  &  25  Viet.  c.  114.) 

1.  The  word  “  game  ”  in  this  Act  .shall  for  all  the 
purposes  of  this  Act  be  deemed  to  include  any  one  or  more 
hares,  pheasants,  partridges,  eggs  of  pheasants  and  part¬ 
ridges,  woodcocks,  snipes,  rabbits,  grouse,  black  or  moor 
game,  and  eggs  of  grouse,  black  or  moor  game;  and  the 
words  “  justice”  and  “  justices  ”  in  this  Act  shall,  unless 
otherwise  provided  for,  mean  respectively  a  justice  and 
justices  of  the  peace  respectively  of  or  for  the  county, 
riding,  division,  liberty,  city,  borough,  or  place  in  which 
any  game,  gun,  part  of  gun,  net,  snare,  or  engine  after 
mentioned  shall  be  found. 

2.  It  shall  be  lawful  for  any  constable  or  peace  officer 
in  any  count}-,  borough,  or  place  in  Great  Britain  and 
Ireland,  in  any  highway,  street,  or  public  place,  to  search 
any  person  whom  he  may  have  good  cause  to  suspect  of 
coming  from  any  land  where  he  shall  have  been  unlawfully 
in  search  or  pursuit  of  game,  or  any  person  aiding  or 
abetting  such  person,  and  having  in  his  possession  any 
game  unlawfully  obtained,  or  any  gun,  part  of  gun,  or 
nets  or  engines  used  for  the  killing  or  taking  game,  and 
also  to  stop  and  search  any  cart  or  other  conveyance  in  or 
upon  which  such  constable  or  peace  officer  shall  have  good 
cause  to  suspect  that  any  such  game  or  any  such  article 
or  thing  is  being  carried  by  any  such  person,  and  should 
there  be  found  any  game  or  any  such  article  or  thing  as 
aforesaid  upon  such  person,  cart  or  other  conveyance,  to 
seize  and  detain  such  game,  article,  or  thing ;  and  such 
constable  or  peace  officer  shall  in  such  case  apply  to  some 
justice  of  the  peace  for  a  summons  citing  such  person  to 
appear  before  two  justices  of  the  peace  assembled  in  petty 
sessions,  as  provided  in  the  Eighteenth  and  Nineteenth  of 
Her  present  Majesty,  chapter  one  hundred  and  twenty-six, 
section  nine,  as  far  as  regards  England  and  Ireland,  and 
before  a  sheriff  in  Scotland ;  and  if  such  person  shall  have 


( l )  R.  v.  Sutton,  (1877)  13  Cox  648. 
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obtained  such  game  by  unlawfully  going  on  any  land  in 
search  or  pursuit  of  game,  or  shall  have  used  any  such 
article  or  thing  as  aforesaid  for  unlawfully  killing  or  taking 
game,  or  shall  have  been  accessory  thereto,  such  person 
shall,  on  being  convicted  thereof,  forfeit  and  pay  any  sum 
not  exceeding  five  pounds,  and  shall  forfeit  such  game, 
guns,  parts  of  guns,  nets  and  engines,  and  the  justices  shall 
direct  the  same  to  be  sold  or  destroyed,  and  the  proceeds 
of  such  sale,  with  the  amount  of  the  penalty,  to  be  paid  to 
the  treasurer  of  the  county  or  borough  where  the  con¬ 
viction  takes  place ;  and  no  person  who,  by  direction  of  a 
justice  in  writing,  shall  sell  any  game  so  seized  shall  be 
liable  to  any  penalty  for  such  sale;  and  if  no  conviction 
takes  place,  the  game  or  any  such  article  or  thing  as 
aforesaid,  or  the  value  thereof,  shall  be  restored  to  the 
person  from  whom  it  had  been  seized. 

It  was  held,  in  the  case  of  Broicn  v.  Turner,  (m) 
that  it  is  not  essential  to  a  conviction  that  persons 
charged  should  have  been  actually  seen  upon  or 
coming  out  of  land  where  they  were  in  pursuit  or 
search  of  game,  but  the  justices  may  infer  from 
the  circumstances  in  each  case  that  they  have  been 
unlawfully  on  land  in  pursuit  of  game. 

In  Evans  v.  Rotter  ill,  (n )  Cockburn,  C.J.,  said:  — 

The  second  section  (of  the  Poaching  Prevention  Act, 
1862)  authorises  a  constable  to  search  any  person  whom 
he  has  good  reason  to  suspect  of  coming  from  any  land 
on  which  he  has  been  unlawfully  in  pursuit  of  game,  or 
having  in  his  possession  any  gun  or  nets,  etc.,  used  for  the 
purpose  of  killing  or  taking  game ;  and  there  are  then 
two  offences  with  which  the  person  may  be  charged,  and  on 
proper  proof,  convicted,  viz.,  either  of  having  obtained 
the  game  by  having  been  unlawfully  on  land  in  pursuit 
of  game,  or  of  having  used  the  nets  or  other  articles  for 
unlawfully  taking  game.  As  to  the  first  class,  the  diffi¬ 
culty  would  in  most  cases  arise  of  being  able  to  point 
the  proof  at  any  particular  land,  and  I  therefore  agree 


(m)  (18631  13  C.B.  (N.S.)  485 ; 
(1863)  27  J.P.  406. 


(«)  (1863)  33  L.J.  M.C.  50. 


27  J-P.  103 ;  see  also  Fuller  v.  Newland, 
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with  what  Erie,  C.J.,  said  in  Brown  v.  Turner,  (o)  that 
such  proof  is  not  necessary.  But  in  the  present  case  the 
magistrates  might  have  convicted  of  the  other  offence 
without  embarrassing  themselves  with  the  question  of  land : 
for  in  the  second  branch  of  the  section  the  offence  is  the 
unlawful  use  of  the  instruments  for  taking  or  killing  game, 
without  any  reference  to  land.  And  when  persons  are 
found  at  an  early  hour  of  the  morning  with  game  and  nets 
in  their  possession,  unless  they  give  a  satisfactory  account 
of  how  they  came  by  the  game,  it  is  but  reasonable  to 
conclude  that  the  nets  had  been  unlawfully  used  to  take 
the  game. 

It  would  appear  that  there  need  not  be  an  actual 
search  of  a  suspected  person  if  it  is  otherwise 
already  ascertained  by  the  constable  that  he  is  in 
possession  of  game  or  instruments.  Thus,  in  Hall 
v.  Knox,(p )  Blackburn,  J.,  held  the  meaning  of  the 
section  to  be  that  a  search  is  not  necessary  if 
the  constable  finds  the  gun  or  game  actually  upon 
the  person.  If  the  constable  sees  it  with  his  own 
eyes  he  need  not  search  for  it. 

The  search  must  be  made  on  the  highway,  and 
in  order  to  justify  a  conviction  it  is  necessary  that 
game  or  instruments  for  taking  game  should  be 
found  on  the  accused  in  a  highway.  It  is  not 
sufficient  that  the  accused  should  be  seen  in  a  high¬ 
way,  and  followed,  and  game  found  on  him  else¬ 
where  ( Clarke  v.  Crowder )  (5).  In  this  case  Byles, 
J.,  named  four  requirements  under  the  Act:  — 

(1.)  The  accused  must  be  found  in  a  highway,  street 
or  public  place. 


(0)  (1863)  13  C.B.  <N.S.)  485. 
ip)  (1863)  33  L.J.  M.C.  1 . 

(<2)  (1869)  L.R.  4  C.P.  638 ;  sec  also  Turner  r.  Morgan,  (1875)  L.R. 
10  C.l\  387. 
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(2.)  The  constable  or  peace  officer  must  have  good 
ground  to  suspect  that  the  accused  is  coming  from 
land  where  he  has  been  unlawfully  in  search  or 
pursuit  of  game. 

(3.)  He  must  have  in  his  possession  some  game  unlaw¬ 
fully  obtained,  or  a  gun  or  part  of  a  gun,  or  net, 
or  engine  for  taking  or  killing  game. 

(4.)  The  game  or  other  article  or  thing  must  have  been 
found  on  him,  and  by  that  I  understand  that  it 
has  been  either  heard,  seen  or  felt  by  the  constable. 
It  must  then  and  there  have  been  perceived  by 
the  finder’s  senses,  and  not  inferred  by  conjecture. 

The  search  must  take  place  in  a  highway,  street 
or  public  place,  and  the  game  or  instrument  must 
be  found  there,  but  after  they  have  been  so  found  it 
is  not  necessary  that  they  should  be  seized  and 
detained  in  the  same  place.  This  may  take  place 
elsewhere,  provided  that  the  finding  was  duly  and 
properly  made.(r) 

In  Hall  v.  Robinson, (s)  a  constable  actually  saw 
the  person  charged  poaching  with  a  gun  in  a  field, 
and  afterwards  stopped  and  searched  him  on  the 
highway.  The  justices  dismissed  the  charge  under 
the  Act  on  the  ground  that  he  could  not  have  been 
suspected  of  poaching.  On  a  case  stated,  however. 
Cave,  J.,  said :  “  Common  sense  would  at  once  sug¬ 
gest  that  after  a  man  ha.s  been  actuall}T  seen  poach¬ 
ing,  he  may  well  be  suspected  of  poaching.” 

The  information  must  charge  the  defendant  with 
having  obtained  the  game  found  upon  him  by  un¬ 
lawfully  going  on  land  in  search  or  pursuit  of 
game,  or  being  accessory  to  another  person  so 


O')  Lloyd  v.  Lloyd.  (1885)  14  Q.B.D.  725. 
(s)  (1889)  53  J.P.  310. 
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doing,  (t)  It  is  not  necessary  that  the  persons 
charged  should  actually  have  caught  any  game; 
if  they  are  found  in  possession  of  any  gun,  net  or 
instrument  which  they  have  used  for  the  purpose 
of  killing  or  taking  game  unlawfully,  that  is  suffi¬ 
cient  to  support  a  conviction  without  proof  that 
their  use  was  successful  for  the  purpose,  (w)  As 
to  the  evidence  which  may  be  sufficient  to  justify 
a  conviction,  see  Stowe  v.  Marjoram, (v)  and  in 
the  case  of  an  accessory,  Lawley  v.  Merrick's. (w) 
"When  a  constable  has  acted  by  virtue  of  his 
powers  under  the  Act,  he  must  proceed  to  take  steps 
under  the  Act,  and  cannot  frame  a  charge  under 
another  Act.(r) 

It  was  held  in  the  recent  case  of  Dickinson  v. 
Bad  (y)  that  it  is  a  good  defence  to  a  summons  under 
Section  2  of  the  Act  that  the  person  charged  had  a 
bond  ficle  belief  that  he  had  leave  and  licence  to  go 
upon  the  land  to  take  game  and  had  reasonable 
grounds  for  such  belief. 


(0  Lundy  v.  Bottham,  (1877)  41  J.P.  774. 
<ti)  Jenkins  v.  King,  (1872)  L.R.  7  Q.B.  478. 
O')  (1909)  73  J.P.  498. 

( w)  (1887)  51  J.P.  502. 

(x)  Stowe  v.  Benstead,  (1909)  2  K-B.  415. 
Oj)  (1914)  “  The  Times,"  April  25. 
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THE  LAW  RELATING  TO  TRESPASS  AND 
GAME  IN  SCOTLAND. 

By  Scots  law  the  proprietor  of  land  has  the  right 
to  the  exclusive  occupation  and  use  of  the  land ;  he, 
therefore,  has  the  right  of  hunting  and  killing  game. 
This  right  is  an  incident  of  property,  and  the  pro¬ 
prietor  can  protect  it  against  anyone.  If  the  pro¬ 
prietor  grants  a  lease  of  his  land  the  right  of 
sporting  would  not  pass  to  the  lessee  as  it  would  in 
England,  but  would  remain  with  the  proprietor, 
unless  it  was  expressly  granted.  As  it  is  regarded 
as  an  incident  attached  to  the  ownership  of  the  land, 
even  an  agricultural  lease  for  nine  hundred  and 
ninety-nine  years  will  not  be  effectual  to  confer 
on  the  tenant  the  privilege  of  hunting  and 
shooting,  (a) 

The  common  law  is  noticeably  varied  by  two 
Statutes.  One  of  these,  the  Act  1621,  c.  31,  Anent 
Hunting  and  Haulking ,  limits  the  proprietor's  right 
to  game  to  those  who  have  a  ploughgate  of  land 
in  heritage,  and  anyone  who  has  not  so  large  an 
area  may  not  hunt  or  haulk  under  a  penalty  of  anc 
hundretli  pounds.  It  appears  that  a  11  ploughgate  ” 

(a)  Welwood  v.  Husband,  (1874)  1  R.  507:  and  see  Wemyss  v.  Wilson. 
<1847)  10  D.  194:  Wemyss  v.  Gulland,  (1847)  10  D.  204:  Smellie  v.  Lockhart. 
<1844)  2  Brown.  194  ;  Earl  Kinnoull  «.  Tod,  (1859)  3  Irv.  501. 
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of  land  is  from  about  ninety-six  to  one  hundred  and 
four  Scotch  acres,  (b)  and  “  ane  hundreth  pounds  ” 
equals  eight  pounds  six  shillings  and  eiglitpence 
sterling. 

The  other  Act  which  varies  the  common  law  is 
the  Ground  Game  Act.  1880,  (c)  which  applies  to 
England  as  well  as  Scotland,  and  gives  a  tenant  the 
inalienable  right  to  take  Hares  and  Rabbits  concur¬ 
rently  with  his  landlord.  It  seems  that  prior  to  the 
Act  a  tenant  might  kill  Rabbits,  to  preserve  his  crop, 
if  there  was  no  agreement  to  the  contrary. 

The  right  of  hunting  and  shooting,  though 
attached  to  the  ownership  of  land,  may  be  con¬ 
veyed  to  another.  Even  the  right  to  hunt  in  a 
forest  may  be  so  delegated.  It  has  become  very 
usual  for  proprietors  of  land  in  Scotland  to  let  their 
rights  to  kill  game,  and  a  shooting  lodge  is  often 
leased  with  it.  Such  a  lease,  whether  it  includes  a 
house  or  lodge  or  not,  will  entitle  the  lessee  to  the 
Parliamentary  Franchise,  (d) 

Where  a  proprietor  has  not  parted  with  his  right 
of  shooting  he  has  a  right  to  hunt  over  all  his 
land,  whether  it  is  let  or  not,  and  this  extends  to 
such  persons  as  have  the  proprietor’s  permission  to 
hunt  over  the  same,  but  the  proprietor  must  com¬ 
pensate  the  tenant  for  any  surface  damage  that  may 
be  done.(e)  If  the  proprietor  increases  the  game 
beyond  a  fair  average  stock  the  tenant  can  claim  for 

(6)  A  Scotch  acre  is  equal  to  1'26118  Statute  acres. 

(c)  43  &  44  Viet.,  c.  47 ;  The  Ground  Game  (Amendment)  Act,  1906 
(1  Edw.  VII.,  c.  21),  also  applies. 

(d)  Dawson  v.  Watson,  (1869)  8  Macph.  10:  Richardson  v.  Stewart, 
(1878)  6  R.  17 :  Girvan  v.  Campbell,  (1875)  8  R.  1;  Paterson  v.  Johnston, 
(1879)  7  R.  17. 

(e)  Ronaldson  v.  Ballantyne,  (1804)  15  M.  270. 
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extraordinary  damage. (/)  but  the  tenant  must  resort 
to  an  action  and  not  take  the  matter  into  his  own 
hands  by  driving  the  game  off  the  farm.  (3)  The 
Agricultural  Holdings  (Scotland)  Act,  1908,  (h) 
Section  9,  also  gives  compensation  to  tenants  if 
their  crops  are  damaged  by  game.  The  clause  is 
practically  the  same,  word  for  word,  with  the  Agri¬ 
cultural  Holdings  Act,  1908,  (i)  which  applies  to 
England  and  Wales. 

The  law  with  regard  to  game  licences,!/)  gun 
licences,  (fc)  and  dealing  with  game,  (l)  is  the  same 
in  Scotland  as  in  England,  and  the  Statutes  relating 
to  night  poaching  (m)  and  poaching  prevention  (n) 
apply  to  the  whole  of  Great  Britain,  as  do  the  Wild 
Birds  Protection  Acts,  1880  to  1908.  (o) 

The  Hares  (Scotland)  Act,  1848,  (p)  enables 
persons  to  kill  Hares  on  their  own  land  without  a 
licence  to  kill  game,  and  to  permit  or  direct  other 
persons  to  do  so ;  but  poison  must  not  be  used.  The 
captor  of  game  in  Scotland  is  entitled  to  the  owner¬ 
ship  of  it,  and  cannot  be  deprived  of  it  unless  power 
is  conferred  by  Statute. 

Close  time  for  game  in  Scotland  is  regulated 
by  the  Game  (Scotland)  Act,  1772,  (q)  and  the 

(/)  Wemyss  i’.  Wilson,  (1847)  10  D.  194. 

(;/)  Wemyss  v.  Gulland,  (1847)  10  Sc.S.C.  (2nd  series),  204  ;  Drysdale 
v.  Jameson  (1832)  11  Sc.  S.C.  147. 

(h)  8  Edw.  VII.,  c.  04. 

(i)  8  Edw.  VII.,  c.  28. 

a )  23  &  24  Viet.,  c.  90  ;  40  &  47  Viet.,  c.  10. 

(k)  33  &  34  Viet.,  c.  57. 

(l)  23  &  24  Viet.,  c.  90. 

(tn)  9  Geo.  IV.,  c.  69 ;  7  &  8  Viet.,  c.  29. 

00  25  <&  26  Viet.,  c.  114. 

(o)  43  &  44  Viet.,  c.  35 ;  44  &  45  Viet.,  c.  51 :  51  &  52  Viet.,  c.  55 : 
57  &  58  Viet.,  c.  24;  2  Edw.  VII.,  c.  6  ;  4  Edw.  VII.,  c.  4  ;  8  Edw.  VII.,  c.  11. 

(p)  11  &  12  Viet.,  e.  20. 

(5)  13  Geo.  III.,  c.  54. 
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Partridges  Act,  1799. (r)  Under  these  Black  game 
must  not  be  shot  from  the  tenth  of  December  to  the 
twenty-fifth  of  August,  Grouse  from  the  tenth  of 
December  to  the  twelfth  of  August,  Hares  from  the 
first  of  March  to  the  thirty-first  of  July,  Heath  fowl 
and  Heath  or  Moor  game  from  the  tenth  of  December 
to  the  first  of  August,  Landrail  from  the  first  of 
March  to  the  first  of  August,  Ptarmigan  the  tenth 
of  December  to  the  twentieth  of  August,  Partridge 
the  first  of  February  to  the  thirty-first  of  August, 
Pheasant  the  first  of  February  to  the  thirtieth  of 
September,  Quail  and  various  other  birds  the  first 
of  March  to  the  first  of  August. 

The  Game  (Scotland)  Act,  1772,  (s)  also  imposes 
penalties  for  setting  fire  to  heaths  or  muirs,  and 
upon  persons  who  have  game  in  their  possession 
and  are  not  qualified  to  kill  game. 

With  regard  to  trespass,  a  distinction  must  be 
made  between  ordinary  trespass  and  trespass  in 
pursuit  of  game.  The  law  in  Scotland  seems  similar 
to  that  in  England.  In  ordinary  cases  of  trespass 
the  proper  procedure  is  by  the  civil  process  of 
interdict,  (t)  but  it  appears  necessary  to  prove 
damage  if  no  right  is  asserted,  (m)  and  the  use  of 
force  is  unlawful,  (r)  Some  special  powers  relating 
to  trespass  are  given  by  the  Trespass  (Scotland) 


(r)  39  Geo.  Ill,  c.  34. 

(s)  13  Geo.  III.,  c.  54. 

(t)  Watson  v.  Earl  Errol.  (1763)  M.  4991  :  Hay's  Trustees  v.  Young,  (1877) 
4  R.  398  ;  Steuart  v.  Stephen,  (1877)  4  R.  873. 

(u)  Winans  v.  Macrae,  (1885)  12  R.  1051 ;  Robertson  v.  Wright,  (1885) 
13  R.  174. 

(t’>  Earl  Eglington  v.  Campbell,  (1770)  M'Laur.  505;  Lord  Advocate 
v.  Kennedy,  (1838)  2  Swin.  213. 
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Act,  1865,  (to)  which  makes  it  an  offence  to  light  a 
fire,  encamp  on  land  or  lodge  in  any  premises 
without  the  owner’s  permission. 

Trespass  in  pursuit  of  game  is  dealt  with  under 
the  Game  (Scotland)  Act,  1832,  (x)  which  corre¬ 
sponds  with  the  English  Game  Act,  1831,  (y)  but  is 
rather  more  extensive,  as  it  extends  to  Wild  Deer, 
Roe,  and  Wild  Duck.  There  are  a  few  other  points 
of  difference,  (z) 


(w)  28  &  29  Viet.,  c.  56. 

(x)  2  &  3  Will.  IV..  c.  88. 

(U)  1  &  2  Will.  IV..  c.  32. 

The  game  laws  of  Scotland  are  dealt  with  at  greater  length  in 
Oke's  "  Game  Laws,”  oth  ed„  by  L.  Mead,  1912. 


CHAPTER  XXVIII. 


THE  LAW  RELATING  TO  TRESPASS  AND 
GAME  IN  IRELAND. 

The  law  relating  to  game  and  trespass  in  Ireland 
differs  but  little  from  that  of  England,  but  there 
are  some  Acts  passed  both  prior  and  subsequent  to 
1801  that  relate  to  Ireland  alone. 

The  English  Statutes  relating  to  licences,  trespass, 
poaching,  hunting  and  killing  Deer,  Ground  Game, 
and  the  Wild  Birds  Protection  Acts  all  apply  to 
Ireland,  but  there  is  no  Act  corresponding  to  the 
Hares  Acts  of  England  and  Scotland. 

In  Ireland,  however,  a  property  qualification  is 
necessary  as  well  as  a  licence,  (a)  Thus,  for  killing 
game  or  taking  Pheasants,  Partridges,  Grouse  or 
Quail,  or  for  keeping  hounds  and  some  sporting  dogs, 
a  freehold  estate  of  the  value  of  forty  pounds  per 
annum  or  a  leasehold  of  the  value  of  one  thousand 
pounds  is  necessary.  And  a  penalty  can  be 
enforced.  The  lord  of  a  manor  can  give  permission 
to  keep  such  dogs,  and  all  lords  of  manors  not  under 
the  degree  of  an  esquire  can  authorise  gamekeepers 
to  seize  guns  and  sporting  dogs  within  their  manors 
and  to  oppose  or  resist  offenders  taking  game  at 


(a)  See  10  Will.  III.,  c.  8  ;  27  Geo.  III.,  c.  35  ;  5  &  6  Viet.,  c.  81. 
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night.  ( b )  The  Game  Certificates  (Ireland)  Act, 
1842,  (c)  deals  with  licences  to  gamekeepers  and 
their  authority  under  them. 

The  close  seasons  for  sporting  are  regulated  by 
the  Qualification  to  Sport  and  Keep  Dogs  Act  (Ire¬ 
land),  1698,  (d)  Game  Act  (Ireland),  1787, (e) 
Dealing  in  Game  (Ireland)  Act,  1 796-7,  (/)  the 
Pheasants  (Ireland)  Act,  1865, (g)  the  Game  Birds 
(Ireland)  Act,  1874,  (/i)  the  Hares  Preservation  (Ire¬ 
land.)  Acts,  1879  (i)  and  1892,  (j)  and  the  Partridge 
Shooting  (Ireland)  Act,  1899.  (k)  Under  these  Acts 
Black  game  cannot  be  taken  between  the  tenth  of 
December  and  twenty-fifth  of  August,  Bustards  or 
Wild  Turkey  tenth  of  January  to  first  of  September, 
Red  Deer,  male,  tenth  of  January  to  first  of  Sep¬ 
tember,  Red  or  Fallow  Deer  twenty-ninth  of 
September  to  tenth  of  June,  Grouse  tenth  of 
December  to  twelfth  of  August,  Hare  first  March  to 
thirty-first  of  July,  Heath  fowl  tenth  of  December 
to  twentieth  of  August,  Heath  or  Moor  game  tenth 
of  December  to  twelfth  of  August,  Landrail  tenth  of 
January  to  nineteenth  of  September,  Ptarmigan 
tenth  of  December  to  twentieth  of  August,  Partridge 
first  of  February  to  thirty-first  of  August,  Pheasant 
first  of  February  to  thirtieth  of  September,  Quail 


(6)  10  Will.  in.,  c.  8.  s.  10. 
<c)  5  &  6  Viet.,  c.  81. 

(■ i)  10  Will.  III.,  c.  8. 

(e)  27  Geo.  III.,  c.  3.'). 

</)  37  Geo.  III.,  c.  21. 

(g)  28  &  29  Viet.,  c.  51. 

(7t)  37  Viet.,  c.  11. 

(i)  42  8  43  Viet.,  c.  23. 

O')  55  &  5G  Viet.,  c.  8. 

(ft)  62  Viet.,  c.  1. 


358 


LAW  OF  FORESTRY. 


tenth  of  January  to  nineteenth  of  September,  Snipe, 
Woodcock,  Duck,  and  other  birds  first  of  March  to 
first  of  August. 

There  are  numerous  penalties  relating  to  the 
unlawful  killing  of  game,  etc.,  in  the  Acts  relating 
solely  to  Ireland,  but  these  need  not  be  referred  to. 

The  Game  Act  (Ireland),  1787,  (1)  corresponds 
with  the  Game  Act,  1831,  (m)  and  deals  with  tres¬ 
pass  and  the  penalties  incurred  thereby,  as  is  shown 
by  the  following  sections:  — 

(10.)  And  be  it  enacted  by  the  authority  aforesaid  that 
from  and  after  the  said  first  day  of  June,  one  thousand 
seven  hundred  and  eighty-seven,  no  person  or  persons,  not 
being  duly  authorised,  shall  go  or  enter  upon  the  land  of 
any  other  person  or  persons  to  look  for,  set,  spring,  start, 
follow,  shoot,  course,  hunt,  hawk,  or  otherwise  pursue, 
take,  or  destroy  any  sort  of  Game,  Woodcock,  Snipe,  Duck, 
Teal,  or  Widgeon,  and  that  each  and  every  person  and 
persons  offending  in  any  of  the  particulars  herein  set  forth 
shall,  for  every  such  offence,  forfeit  a  sum  not  exceeding 
ten  pounds. 

(11.)  Provided  always  that  no  person  shall  be  construed 
to  be  within  the  meaning  of  this  Act  as  looking  for  game, 
unless  such  person  shall  appear  to  be  provided  with  a  dog 
or  dogs,  gun  or  guns,  net  or  nets,  or  some  other  imple¬ 
ments  for  taking  or  destroying  game. 

(12.)  Provided  also,  that  nothing  herein  contained  shall 
subject  any  person  or  persons  duly  qualified  to  take  or  kill 
game,  his  or  their  servants,  or  necessary  attendants,  to  any 
of  the  penalties  hereby  inflicted  for  following  or  imrsuing 
their  four-footed  game  into  the  lands  of  other  persons. 

(13.)  Provided  always  that  such  other  person  or  persons 
may  have  such  remedies  and  such  redress  against  persons 
so  following  their  game,  for  any  damage  they  shall  do  to 
such  other  persons  as  such  other  persons  may  have  or  be 
entitled  to  by  law,  anything  herein  contained  to  the  con¬ 
trary  notwithstanding. 


0)  27  Geo.  III.,  c.  35. 
(m)  1  &  2  Will.  IV.,  c.  32. 
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By  the  Game  Trespass  Amendment  Act,  1864,  (n) 
which  relates  to  Ireland  solely,  where  the  landlord 
or  lessor  of  any  land  has  reserved  to  himself,  by  any 
deed  or  writing,  the  exclusive  right  to  the  game  on 
such  land,  then  such  landlord  or  lessor,  for  the 
purpose  of  prosecuting  all  persons  for  trespassing  in 
pursuit  of  game  without  his  consent,  shall  bo 
deemed  to  be  the  legal  occupier  of  such  land.  Any 
person  who  enters  on  the  land  in  pursuit  of  game 
without  the  consent  of  the  landlord  or  lessor  shall  be 
deemed  a  trespasser,  and  is  liable  to  a  penalty  of 
forty  shillings  on  summary  conviction.  Game  in 
this  Act  includes  Hares,  Pheasants,  Partridges, 
Grouse,  Heath  or  Moor  Game,  Black  Game,  Wood¬ 
cocks,  Snipes,  Quails,  Landrails,  Wild  Ducks, 
Widgeon,  and  Teal. 

When  land  is  let  under  the  Land  Law  (Ireland) 
Act,  1881,  (o')  for  a  statutory  term,  the  landlord  may 
reserve  the  right  of  hunting,  shooting,  fishing,  or 
taking  game  or  fish,  subject  to  the  Ground  Game 
Act,  1880,  (p)  and  has  full  rights  of  entry  for  the 
purpose.  Game  under  the  Land  Law  (Ireland)  Act, 
1881,  ( q )  means  Hares,  Rabbits,  Pheasants,  Part¬ 
ridges,  Quail,  Landrails,  Grouse,  Woodcock,  Snipe, 
Wild  Duck,  Widgeon,  and  Teal. 

A  landlord  of  a  judicial  tenancy  where  game  is 
reserved  may  prosecute  for  trespass  under  27  &  28 
Viet.,  c.  67,  (r)  and  27  Geo.  III.,  c.  35,  s.  10 
(Irish),  (s) 

(n)  27  &  28  Viet.,  c.  67. 

(o)  44  &  45  Viet.,  c.  49. 

Op)  43  &  44  Viet.,  c.  47 :  see  Hope  i'.  Callaghan,  (1888)  24  I.L.T.R.  5. 

(?)  44  &  45  Viet.,  c.  49 

( r )  Game  Trespass  Amendment  Act,  1864. 

(s)  Game  Act,  1787. 
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A  reservation  in  a  lease  of  “  all  game  ”  holds 
good  when  a  statutory  term  is  created  after  a  fair 
rent  has  been  fixed  under  the  Land  Law  (Ireland) 
Act,  1887.  (f) 

By  the  Irish  Land  Act,  1903, (a)  where  at  the 
time  of  the  sale  of  any  land  to  the  Land  Commis¬ 
sion.  or  to  tenants,  the  sporting  rights  (subject  to 
the  Ground  Game  Act,  1880)  belong  to  the  vendor, 
to  the  exclusion  of  the  tenant,  these  rights  may  be, 
by  agreement  between  the  vendor  and  the  purchaser, 
conveyed  to  the  purchaser  or  reserved  to  the  vendor 
for  life  or  years,  and,  in  absence  of  agreement,  the 
rights  shall  be  vested  in  the  Land  Commission. 
“  Sporting  rights  ”  include  any  right  of  hunting, 
shooting,  fishing,  and  taking  game  or  fish  on  any 
land,  and  “  game  "  has  the  same  meaning  as  in  the 
Land  Law  (Ireland)  Act,  1881,  and  also  includes 
Deer.  If  the  sporting  rights  are  vested  in  the  Land 
Commission  they  inquire  if  they  are  valuable,  and 
if  they  have  little  or  no  value  the  Land  Commission 
may  allow  the  tenant  to  exercise  them,  but  if,  in  the 
opinion  of  the  Land  Commission,  the  sporting  rights 
are  valuable,  and  should  be  preserved,  the  Land 
Commission  may  let  them  or  sell  them  or  issue 
licences  to  exercise  such  rights,  (r) 


(«)  50  &  51  Viet.,  c.  33  ;  Irvine  v.  Osborne,  (1891)  25  I.L.T.R.  36  Q.B.D. 

(«)  3  Edw.  VII.,  c.  37. 

(r)  Regulations  under  the  Irish  Land  Act,  1903,  dated  March  20, 1907. 
Further  particulars  as  to  the  Law  of  Trespass  and  Game  in  Ireland  can  he 
found  in  Oke’s  “  Game  Laws,”  5th  ed..  by  L.  Mead  :  "  The  Game  Laws  of 
Ireland.”  by  E.  C.  Farren ;  and  Cherry's  "  Irish  Land  Law  and  Land 
Purchase  Acts.” 
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